
IN THE CIRCUIT COURT OF COOK COUNTY,ILLINOIS
COUNTY DEPARTMENT - LAW DIVISION

GUAVA LLC,

Plaintiff,
v.

SKYLER CASE,

No.2012L007363

Defendant.

PLAINTIFF'S OMNIBUS RESPONSE TO OUTSTANDING MOTIONS

Several anonymous individuals ("Movants") filed a variety of motions before the Court

seeking primarily to either: quash Plaintiffs subpoenas, dismiss Plaintiffs case, proceed

anonymously, or obtain a protective order. Because there is high overlap in the arguments made

among these motions, Plaintiff responds to all outstanding motions in this omnibus response. For

the reasons set forth below, the Court must deny the Movants' motions.

Because Plaintiff withdrew its subpoenas regarding the Movants in this case on October

5,2012, the Movants' arguments regarding Plaintiff s subpoenas are moot. Out of an abundance

of caution, Plaintiff still responds to their arguments in this brief. Further, because the Movants

attempted to act and raise arguments as though they were defendants iir this case, Plaintiff

granted their wishes and initiated separate litigation against them in which they will now be

actual defendants. While several of the Movants have subsequently confessed to wrongdoing,

their ill-advised arguments do not affect the relevance of their identifying information in this

case.

It bears mentioning that several Movants have conveyed to Plaintiffs counsel after

discharging Attorney Russell as their attorney that they did not understand the gravity of filing

the motions they were making before this Court. These individuals now believe that Attorney



Russell used her representation of them as a way to generate additional publicity. These

suspicions are corroborated by Ms. Russell's website, which prominently advertises her efforts

before this Court in this case. These Movants are exploring legal and professional responsibility

remedies against Ms. Russell for what they believe were the many misguided efforts she made in

the course of her representation. PlaintifPs counsel has agreed to cooperate with these Movants

in their efforts because Ms. Russell's representation turned these individuals from mere

information sources to defendants.

ARGUMENT

The fatal error in the Movants' motions, which permeates every argument they make, is

that they lack standing, as non-parties, to make just about every argument they raise. The

Plaintiff and Defendant have akeady filed and answered the Complaint, respectively. Both the

Plaintiff and Defendant agreed, in their Joint Motion that they presented to this Court, that the

identities of Defendant's co-conspirators are highly relevant to the claims and defenses at issue

in this litigation. While the Movants object to the claims and allegation at issue here, their

objections are those of disinterested outsiders who have no right to improperly interfere in the

litigation. As explained below, the plethora of misleading and inaccurate arguments and

arguments that have no applicability to the instant case cannot serve as a basis for the relief they

seek. While Movants will apparently say anything to prevent their identifying information from

being disclosed, they have not provided a legal basis for that relief.

I. ILLINOIS LAW DOES NOT PERMIT THE MOYANTS TO PROCEED
ANONYMOUSLY

Every Movant has filed their motion anonymously and several requested to fuilher

proceed anonymously in this case. Illinois law strongly disfavors the use of fictitious names in

judicial proceedings. At common law, suits involving fictitious parties were considered to be



void ab initio. Bogseth v. Emanuel, 166Ill.zd 507, 513, 655 N.E,.2d 888 (1995). The reason is

that courts only have subject matter jurisdiction over justiciable matters, which are matters in

controversy between an actual plaintiff and an actual defendant. Id. at 514. The use of a fictitious

name in Illinois courts be explicitly authorized by statute in order for the court to have

jurisdiction, and becanse they are in derogation of the common larv, statutes anthorizing the nse

of {lctitious names must clo so explicitly. Id. at 507; citing Haileyv. Interstate Machinery Co.,

l2l lll. App. 3d 237,238,459 N.E.2d 346 (3d Dist. 1984). Illinois law provides that:

Designation of Parties - "...(c) A party shall set forth in the body of his or her pleading

the names of all parties for and against whom relief is sought thereby ... (e) Upon

application andfor good cause shown the parties may appear undertictitious names.

735 ILCS 512-401(emphasis added).

The identification of "the parties to a proceeding is an important dimension of publicness

[and] the public has a right to know who is utilizing the courts that its tax dollars suppott." l.P.

v. M.E.E.,354 Ill. App. 3d 989, 1003, 821 N.E.2d 1238 (1st Dist. 2004). In considering whether

to allow a person to proceed anonymously, a court must evaluate whether the person seeking to

use a pseudonym has shown a privacy interest that outweighs the public's interest in judicial

proceedings being open to the public. Doe v. Doe,282lll. App. 3d 1078, 1088, 668 N.E.2d 1160

(1st Dist. 1996).In order to proceed anonymously, a person must show that his or her privacy

interest is exceptional, and that it involves matters of a highly personal nature, such as abortion,

adoption or religion. Id. Frrtherrnore, the use of a fictitious name is only permissible when

necessary to protect the privacy of children, sexual assault victims and other types of particularly

vulnerable parties or witnesses. See A.P.,354111. App. 3d at 1003.

The Movants have not sought or obtained leave of this Court to proceed anonymously.

And they have not cited any Illinois law suggesting that they have any exceptional privacy



interest in not disclosing their identifying information, or that Plaintiff is seeking any information

of a highly personal nature that would allow them to continue to proceed anonymously. They do

not have the option of proceeding anonymously without first obtaining leave of the Court, and

the Court should strike the motions because they have failed to do so.

I THE NON-PARTY MOVANTS LACK STANDING TO MAKE ARGUMENTS
AS IF THEY WERE DEFENDANTS IN THIS ACTION

While the Movants are acting as though they are stepping into the shoes of the Defendant

and making substantive arguments as to the merits of this case, they cannot do so. Despite that,

they spend the vast majority of their motions on substantive challenges to claims in Plaintiff s

Complaint, and to defenses that available to the Defendant, but not them. None of those

arguments are a valid basis for the relief Movants seek. Indeed, several of the Movants even seek

to be dismissed from a case in which they are not even parties.

The Movants are not parties to this litigation; only Plaintiff and Defendant Skyler Case

are parties. Plaintiff has not served its subpoenas on Movants, so they are not even discovery

respondents. As non-parties, and non-respondents to discovery requests, the extent to which they

may participate in this litigation is severely limited by Illinois Supreme Court rule 201(c)(1)

governing the issuance of protective orders. The Illinois Supreme Court's Rules "are not

aspirational; rather, they have the force of law." Bright v. Dicke,166111.2d204,210,652 N.E.2d

275, 277-78 (1995). They expressly limit the grounds upon which nonparties, including the

Movants, may object to a subpoena. Plaintiff is clearly entitled to obtain their identifying

information because it is directly relevant to its claims against Defendant. Defendant joined in

the motion seeking that information because he, too, determined that the information is relevant

to his defenses. "[A] party may obtain by discovery full disclosure regarding any matter relevant

to the subject matter involved in the pending action, whether it relates to the claim or defense of



the party seeking disclosure of any other party[.]" Rule 201(bX1). The limitations on a party's

ability to seek relevant discovery is subject to, among other things, the limitation in Rule 201(c)

authorizing a court to "make a protective order as justice requires, denying ... discovery to

prevent an unreasonable annoyance, expense, embarrassment, disadvantage or oppression." The

protection is balanced against the litigants' ooright to discovery is limited to disclosure of matters

that will be relevant to the case at hand..." Leesonv. State Farm Mut. Auto. Ins. Co., 190 Il1.

App. 3d 359,366,546 N.E.2d 782 (l't Dist. 1989). For purposes of discovery, "[r]elevancy is

determined by reference to the issues, for generally, something is relevant if it tends to prove or

disprove something in issue." Bauter v, Reding,68 I1l. App. 3d l7l, 175,385 N.E.2d 886 (3d

Dist. 1979). The Movants have no basis under Rule 201 to object to the subpoenas. Because that

is the only means the Illinois Supreme Court has given them to raise an objection, the Court

should deny the Movants' motion.

ilI. THE INFORMATION PLAINTIF'F' SEEKS IN ITS SUBPOENAS IS HIGHLY
RELEVANT TO ITS CLAIMS

Movants argue that PlaintifPs subpoenas seek information that will not be relevant to this

action. This is absolutely untrue. Indeed, this information is essential to Plaintiff s claims against

the Defendant. Plaintiff seeks to hold Defendant 'Jointly and severally liable to GUAVA LLC in

the full amount of the Judgment on the basis of a common law claim of civil conspiracy."

Compl. at 8. Therefore, Plaintiff needs the identifying information of Defendant's co-

conspirators to establish his liability and determine the extent of the damages caused by the civil

conspiracy. Further, by joining the motion for authorizing order Defendant presumably views the



information sought as relevant to his defenses as well.l While Plaintiff understands that, as co-

co-conspirators to a hacking conspiracy, Movants do not want their identifying information

disclosed arguing that the information is irrelevant to this action is inaccurate and not a basis for

the relief they seek.

Iv. MOVANTS' PERSONAL JURISDICTION ARGUMENTS ARE PREMATURE

The most common argument raised by the Movants is that the Court lacks personal

jurisdiction over them. None of the Movants, however, are defendants to the case. Therefore, the

Court does not need to exercise personal jurisdiction over them. The lone Defendant in this case,

Skyler Case, has answered the Complaint, and has submitted to the personal jurisdiction of this

Court. As a result, there is no question that the Court has jurisdiction over the actual Defendant

in this case.

The proper time for Movants to raise any personal jurisdiction arguments is if and when

Plaintiff were to join them as defendants in this action. Because Plaintiff has not done so,

Movants' personal jurisdiction arguments are premature. Courts nationwide that have addressed

the exact same issue have held that challenges to personal jurisdiction over claims against an

unnamed individual at this stage of a proceeding are premature. See, €.5., Hard Drive

Productions, Inc. v. Does l-1,495,No. 1I-1741(D.D.C. Aug. 13, 2012),ECF No. 49 at*6:

it is improper as a matter of law to evaluate questions of personal

jurisdiction and venue when no defendants have yet been named

because 1) a plaintiff is not obliged to assert a basis for personal

jurisdiction over the defendant in her complaint; 2) when there are

no named defendants, there is no one whose ties to the fvenue] can

be evaluated with respect to jurisdiction or venue; 3) it is

premature to consider personal jurisdiction before plaintiff has an

' While Plaintiff cannot speak for the Defendant, Plaintiff would imagine that Defendant needs

the identifying information of his co-conspirators to at least seek indemnification proceedings

against them should he be held responsible for the full extent of the conspiracy's actions.



opportunity to conduct relevant discovery; and 4) it is improper to

consider personal jurisdiction prior to the naming of defendants

since individuals may choose to waive their defenses and litigate in

the forum.

See also AF Holdings LLC v. Does l-ll40,No. 1l-1274 (D.D.C. Jan. 30, 2012), ECF No. 29 at

*3 ("Regarding the putative defendants' jurisdictional and merits arguments, these arguments are

prematurely raised because the putative defendants are not named as defendants in this lawsuit

and may never be named as defendants"); AF Holdings, LLC v. Does l-162, No. 11-23036 (S.D.

Fla. Jan. 12, 2012), ECF No. 22 at * 5 ("the putative defendants' personal jurisdiction arguments

are premature at this time because they have not been named as parties to this lawsuit.

Given that they are not named parties, the putative defendants are not required to respond

to the allegations presented in the plaintiffs Second Amended Complaint or otherwise litigate in

this district."); Pink Lotus Entertainment, LLC v. Does,1-20, No. 11-3048 (I'{.D. Ill. Dec. 8,

20ll), ECF No. 25 at *1 ("As numerous courts have recognized, a motion to dismiss is

premature where the defendants have not yet been named as parties to the action and the court

cannot assess whether they have the requisite jurisdictional contacts."); First Time Videos, LLC

v. Does l-76,276 F.R.D. 254 O{.D. Ill. Aug. 16,2011), ECF No. 38 ("to the extent that the suit

poses questions concerning personal jurisdiction, [the movants'] arguments are once agatn

premature. Without discovery regarding the identity of the various Doe defendants, it is unclear

whether the individuals in question are parties to the suit; and even assuming they are parties, I

lack sufficient information at this time for evaluating their jurisdictional defenses ."); Hard Drive

Productions, Inc. v. John Does l-44.No. 1l-2828 (N.D. Ill. Aug. g,2011), ECF No. 15 at *2

("[Movant] has not yet been named as a defendant in this case, nor has he been served with

process pursuant to Rule 4. Unless and until [movant] has been officially brought into this case,

the question of personal jurisdiction remains unripe for resolution by the court."); First Time



Videos, LLCv. Does l-500,276 F.R.D.241 (I'J.D. I11. Aug. 9,2011), ECFNo. 151 ("personal

jurisdiction arguments are premature because the Putative Defendants are under no obligation

either to produce information under [the] subpoena or to litigate in this jurisdiction."); MCGIP,

LLC v. Does l-14, No. 1l-2887 (I.{.D. Ill. July 26,2011), ECF No. 19 at *2 ("the [movants]

argue that this Court may lack personal jurisdiction over them, that venue may be improper, that

the defendants have been improperly joined in this action, and that the complaint does not

adequately allege copyright infringement or connect them to the allegedly infringing activity.

These arguments are premature"); MGCIP vs. Does l-316, No. 10-6671,2011 WL 2292958

(N.D. Ill. June 9,2011), ECFNo. 133 at*2("the putative defendants'motionsto dismiss for

lack of personal jurisdiction are also premature at this stage of the litigation. The Court reiterates

that the putative defendants are not yet named defendants in the case. Moreover, the putative

defendants, should they become named defendants in the case, will have the opporlunity to

contest this Court's jurisdiction atthattime."). Movants' personal jurisdiction arguments should

be rejected as premature as they are not parties to the case.

V. PLAINTIFF HAS PROPERLY PLED VENUE

At least one Movant argues that Plaintiff has failed to properly plead venue. Plaintiff,

however, expressly pled that venue was proper in this case. See Compl. !J 4. The Defendant has

not challenged this allegation and it is plainly improper for a non-party to raise this argument on

his behalf. Therefore, Plaintiff has properly pled venue.

VI. MOVANTS' MISJOINDER ARGUMENTS ARE PREMATURE

Several of the Movants argue that Plaintiff has improperly joined several defendants in

this action. Once again, the Movants fail to convey a basic understanding of the facts of this case.

There is currently a single Defendant in this case. None of the Movants, or anyone else, have



been joined in this action. It is axiomatic to say that a single defendant cannot be misjoined with

himself.

The proper time for Movants to raise any misjoinder arguments is if and when Plaintiff

were to join them as defendants in this action. Because Plaintiff has not done so, Movants'

misjoinder arguments are premature. Even if multiple defendants had been named in this case,

courts nationwide that have addressed the exact same issue have held that challenges to joinder

are premature. First Time Videos, LLC, v. Does l-76,11-3831 (N.D. Ill. (Aug. 16,2011), ECF

No. 38 at *10 ("[I]n any event, findings of misjoinder in such cases are rare. The overwhelming

majority of courts have denied as premature motions to sever prior to discovery"); Imperial

Enterprises, Inc. v. Does l-3,/45, No. ll-0529 (D.D.C. Aug. 30, 20Il), ECF No' 43 rt *3

("With regard to the putative defendants' misjoinder argument, the undersigned agrees for

several reasons with the other members of this Court that the standard for permissive joinder

under Federal Rule of Civil Procedure 20(a)(2) has been satisfi.d."); AF Holdings, LLC v. Does

l-162, No. 11-23036 (S.D. Fla. Jan. 12, 2012), ECF No. 22 at *7 ("courts in other cases

involving file sharing through BitTorrent protocol have held that joinder is appropriate.");

MCGIP, LLC v. Does l-18, No. 1I-I495 (N.D. Cal. June 2,2011), ECF No. 14 at 82 ("at this

stage in the litigation, when discovery is underway only to leam identifying facts necessary to

permit service on Doe defendants, joinder of unknown parties identified only by IP addresses is

proper.").

VII. PLAINTIFF HAS COMPLIED WITH THE RELEVANT RULES AND
STATUTES

Movants argue that Plaintiff has failed to comply with numerous rule and statutes in

bringing its case and issuing its subpoenas. In each situation, however, the rule or statute is either

inapplicable to the present case or Plaintiff has complied with it. For example, Movants argue



that plaintiff has failed to comply with 735 ILCS 512-4t3 because Plaintiff failed to file an

affidavit with its complaint stating that the defendants in the action are unknown. This

requirement is inapplicable here as the Defendant is known-his name is Skyler Case.

Further, Movants argue Plaintiff violated Supreme Court Ftule 222(b) because it failed to

attach an affidavit regarding the damages in this case. The lack of the affidavit only goes to the

maximum damages that can be attained by Plaintiff and do not go to the validity of Plaintiff s

case or subpoenas. Grady v. Marchini,874 N.E.2d 179, 182-83 (Ill. App. Ct.4th Dist. 2007)'

Further, this affidavit can be added or amended later in the case, so long as it does not prejudice

any party.Ill. Sup. Ct. R. 222(b).

Movants also argue Plaintiff failed to comply with Supreme Court Ptule 224. Supreme

Court Ftule 224 is a discovery mechanism used to identify defendants prior to bringing a suit

against them. This rule is inapplicable here as Plaintiff has already identified the Defendant and

has already proceeded with a suit against him.

Fourth, Movants argue that Plaintiff has violated Cook County Rule of Court 15.3(a)

which states that the clerk shall prepare and issue subpoena upon the request of a party. While

the clerk can continue to prepare and issue subpoenas, the Supreme Court rules were amended in

2009 to also permit attorneys to issue and prepare subpoenas. Therefore, the subpoenas were

properly prepared issued by Plaintiff.

Finally, Movants argue that the subpoenaed information should go to the Court and not to

the Plaintiff. This outdated requirement is certainly not the general practice in Illinois, as courts

simply do not have the time to review everything provided in response to subpoenas. This

argument cannot possibly serve as a basis to grant Movants the relief they seek.

10



VIII. MOVANTS' ARGUMENTS REGARDING THE MERITS OF PLAINTIFF'S
ARE PREMATURE

Movants make numerous arguments regarding the merits of Plaintiff s case, particularly

whether or not Plaintiff has been specific enough in its factual pleading. These arguments are for

the actual Defendant to raise, and are prematurely raised when brought by non-parties. Hard

Drive Productions, Inc. v. Does l-l l\,No. 11-1567 (l'J.D. Cal. Nov. 8,2011), ECF No. 28 at *5-

6 ("While [arguments on the merits] may have merit, they are for another day."); Achte/Neunte

Boll Kino v. Does l-4,577,736F. Supp. 2d212,215 (D.D.C.2010) ("the merits of this case are

not relevant to the issue of whether the subpoena is valid and enforceable."). The proper time to

raise these arguments is after Movants have actually been identified and named as a party in this

lawsuit- the latter being a step that Plaintiff may never choose to take based on its own

evaluation of Movants' assertions. AF Holdings LLC v. Does l-jl,No. 12-20922 (5.D. Fla. June

28, 2012), ECF No. 24 n 3 ("[Movant] is not yet a party to the action and thus, at best, her

motion is premature."); Fonovisa, Inc. v. Does 1-9, No. 07-1515, 2008 WL 919701, at *8 (W.D.

Pa. Apr. 3, 2008) (denying motion to quash and stating that movant will be able to "raise, at the

appropriate time fafter being named as a party], any and all defenses, and may seek discovery in

support of its defenses"). The Court should deny Movants' motions because arguments on the

merits are premature at this early stage of the litigation.

Ix. PLAINTIFF'S SUBPOENAS DO NOT SUBJBCT MOVANTS TO AN UNDUE
BURDEN

Movants argue that Plaintiffls subpoena subject them to an undue burden. Movants,

however, are non-parties, and are not even the recipients of Plaintiff s subpoenas or its discovery

requests. The only grounds on which the Illinois Supreme Court Rules permit them to object to a

subpoena are on the grounds that the information is protected from disclosure or that complying

11



is unduly burdensome to them. They cannot challenge the Complaint under Rules 2-615 or 2-

619, andthey have not come even remotely close'to suggesting that that there is any burden to

them resulting from their Internet Service Providers complying with the subpoenas.

X. PLAINTIFF HAS NOT VIOLATED THE ELECTRONIC CONSUMER
PRIVACY ACT

Movants argue that by seeking their identifying information Plaintiff has violated the

Electronic Consumer Privacy Act, 18 U.S.C. $ 2701-3. The Electronic Consumer Privacy Act,

however, expressly permits the disclosure of identifying information of its subscribers "to any

person other than a govemmental entity." 18 U.S.C . $ 2702(c)(6). Plaintiff is not a governmental

entity. Therefore, the Electronic Consumer Privacy Act does not prohibit Plaintiff from obtaining

this information.

CONCLUSION

Movants raise several arguments as though they were actual parties to the case. These

arguments are uniformly inaccurate, misleading, and completely inapplicable to the instant case.

To highlight the ridiculousness of these arguments, two of the Movants, represented by an

attorney, actually argue that PlaintifPs counselhas never named and served anyone in any of its

cases. The Movants apparently completely ignore the fact that there is a named and served

Defendant in the present case. Movants have further ignored the over 100 other cases where

PlaintifPs counsel has named and served a defendant for violations against its clients. These

kinds of arguments highlight the types of arguments Movants are willing to make in order to

avoid being held accountable for their actions. Movants have not presented valid arguments to be

granted the relief they seek. The Court must deny Movants' motions in their entirety.

The Court can take judicial notice of the fact that both Plaintiff and Defendant has

appeared in open court ready to defend their respective interests. It is only individuals who are
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not even willing to identifi themselves that attempt to cast doubt on Plaintiff s litigation. It is

natural that people accused of committing criminal acts would rather not be identified. But this is

not how the Illinois judicial system functions. Just as bank robbers are not allowed to remain

masked, criminal hackers are not allowed to remain anonymous. The entire purpose of broad and

liberal discovery is to force everyone to put all oftheir cards on the table so the fact finder can

reach the best result in light of all available information. The mere fact that someone would

rather not be identified and is willing to cast aspersions from the shadows is not sufficient

grounds to prevent this from happening.

GUAVA LLC

DATED: October 27,2012

One of its attomeys

Paul A. Duffy, Esq., #485517
2 N. LaSalle Streei, 13th Floor
Chicago, IL 60602
3t2-952-6136
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