
IN THE CIRCUIT COURT OF COOK COUNTY, 
ILLINOIS COUNTY DEPARTMENT - LAW DIVISION 

ARTE DE OAXACA, 

Plaintiff, 
v. 

STACEY MULLIN, 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

No. 2012 L 9036 

------------------------------) 

OPPOSITION TOMOTIONS TO QUASH SUBPOENA 

Two movants have filed motions, purportedly on behalf of anonymous owners of Intemet 

Protocol ("IP") addresses, in which they seek to quash or obtain a protective order pertaining to 

the December 14,2012 subpoena that Plaintiff served upon non-party Cox Communications, Inc. 

For the reasons set f01ih below, the Court should deny both motions and lift the stay on this 

subpoena entered on February 8, 2012. 

BACKGROUND 

On August 14, 2012, this Court entered an Agreed Order authorizing Plaintiff to serve 

subpoenas upon several intemet service providers ("ISPs") seeking the identifying infonnation 

of the owners of IP addresses that Plaintiff observed hacking into its websites. In cOl1l1ection 

with that Order, Plaintiff served subpoenas upon several ISPs, including a December 14, 2012 

subpoena to Cox Communications, Inc. ("Cox"). In accordance with the Order and other 

goveming law, Cox informed its subscribers that they would have thirty days to object to the 

subpoena before Cox responded to it. 

Two motions, purportedly on behalf of IP address owners, were filed afterwards. The 

first, on behalf of "Movant J olm Doe IPXX1" (referred to as "Motion 1") was filed as an 

"emergency" on January 31,2012, for presentment on February 1. This was despite the fact that 



the Movant claimed to have received notice of the subpoena on January 4,2013, and then waited 

twenty-seven days before presenting its motion on an "emergency" basis. At the hearing on 

February 1,2013, the Court stayed the Cox subpoena and entered a briefing schedule. A second 

movant, identified as "68.226.158.138," identifying himself as "Louisiana JOIU1 Doe," filed a 

motion to quash dated February 1, 2013 ("Motion 2"). This opposition responds to both 

Motions. 

ARGUMENT 

The Court should deny both Motions for several, independent reasons. First, neither 

Movant has sought or receive permission to proceed anonymously. The movant in Motion 1 

fails to even identify him- or herself by an IP address, using only the apparently self-created 

designation of "John Doe IPXXI." Illinois courts require individuals to obtain permission from 

the Court to proceed anonymously before doing so. Neither movant has obtained that 

pennission, there is no way to determine whether either movant has standing to object to the 

subpoena, and the Court should deny both motions on that basis. Second, each movant's 

argument that the Court lacks personal jurisdiction over them is irrelevant here. Plaintiff seeks 

those individuals' identifying infonnation for purposes of, among other things, detennining the 

damages Plaintiff claims Defendant caused it. Because the Court is not exercising personal 

jurisdiction over either individual, those arguments fail. Third, neither movant is a party, and as 

such, neither has standing to ask the Court to dismiss, or otherwise challenge, the Complaint. 

Fourth, the movants' arguments that the subpoena at issue is invalid because it was issued from a 

California state court fails because, upon Plaintiff s infonnation and belief, Cox does not transact 

business or have a personal agent in Illinois. As such, Plaintiff had to serve a subpoena from a 

court with personal jurisdiction over Cox, which it did. 



I. NEITHER MOVANT HAS SOUGHT OR OBTAINED PERMISSION TO 
PROCEED ANONYMOUSLY. 

The Court should the Motion because the two purported movants have not sought or 

obtained leave to proceed anonymously. Illinois law strongly disfavors the use of fictitious 

names in judicial proceedings. At common law, suits involving fictitious parties were 

considered to be void ab initio. Bogseth v. Emanuel, 166 Ill.2d 507, 513, 655 N.E.2d 888 

(1995). The reason is that courts only have subject matter jurisdiction over justiciable matters, 

which are matters in controversy between an actual plaintiff and an actual defendant. Id. at 514. 

The use of a fictitious name in Illinois must be explicitly authorized by statute in order for a 

court to have jurisdiction, and because they are in derogation of the common law, statutes 

authorizing the use of fictitious names must do so explicitly. Id. at 507; citing Hailey v. Interstate 

Machinery Co., 121 Ill. App. 3d 237,238,459 N.E.2d 346 (3d Dist. 1984). 

Illinois law provides that: 

Designation of Parties - " ... ( c) A party shall set forth in the body of his or her 
pleading the names of all parties for and against whom relief is sought thereby .. , 
( e) Upon application and for good cause shown the parties may appear under 
fictitious names. 735 ILCS 5/2-401. 

The identification of "the parties to a proceeding is an important dimension of publicness 

[and] the public has a right to know who is utilizing the courts that its tax dollars support." A.P. 

v. ME.E., 354 Ill. App. 3d 989, 1003,821 N.E.2d 1238 (1 st Dist. 2004). In considering whether 

to allow an entity to proceed anonymously, a court must evaluate whether the person seeking to 

use a pseUdonym has shown a privacy interest that outweighs the public's interest in judicial 

proceedings being open to the public. Doe v. Doe, 282 Ill. App. 3d 1078, 1088, 668 N.E.2d 1160 

(1 st Dist. 1996). In order to proceed anonymously, a person must show that his or her privacy 

interest is exceptional, and that it involves matters of a highly personal nature, such as matters 



relating to adoption, sexual orientation or religion. Id. Furtheml0re, the use of a fictitious name 

is pennissible when necessary to protect the privacy of children, sexual assault victims and other 

types of particularly vulnerable parties or witnesses. See A.P., 354 Ill. App. 3d at 1003. 

Neither movant has obtained leave of this Court to proceed anonymously. In particular, 

movant "Jolm Doe IPXX1" has not even provided enough infonnation to establish that an IP 

address associated with him was subpoenaed; as such, he has not shown enough even to show he 

has standing to object to the subpoena. Furthermore, neither movant has shown any basis in 

Illinois law suggesting that he has any exceptional privacy interest in not disclosing their 

identifying infonnation, or that Plaintiff is seeking any information of a highly personal nature 

that would allow them to continue to proceed anonymously. 

II. MOV ANTS' PERSONAL JURISDICTION ARGUMENTS ARE 
IRRELEVANT AND ERRONEOUS. 

The movant seeks to quash the subpoena on the ground that Illinois courts lack personal 

jurisdiction over them because the movant has "no connection to Illinois" (Motion 1) or that the 

movant is a resident of Louisiana (Motion 2). That argument is not relevant because neither 

movant is a defendant and the Plaintiff has not asked the Court to exercise personal jurisdiction 

over them. Furthermore, neither movant has disclosed his identity and the Plaintiff Calmot test 

their claims that they have no cOlU1ection with the State of Illinois. 

A Court has personal jurisdiction over "any person who: (1) Is a natural person present 

within this State when served; (2) Is a natural person domiciled or resident within this State when 

the cause of action arose, the action was commenced, or process was served ... " 735 ILCS 5/2-

209. The Defendant in this case has not challenged the Court jurisdiction over her and thus the 

Court has properly exercised personal jurisdiction over the Defendant. The Court should 



therefore reject the movants~ request to quash the subpoena or to enter a protective order on the 

ground that it lacks personal jurisdiction. 

Furthermore~ the argument in Motion 2 that the movant has privacy or other interests that 

outweigh Plaintiffs need for the information sought fails. The movant's privacy concems~ if 

any~ are outweighed by Plaintiffs need to identify the individual(s) that hacked into Plaintiffs 

protected websites and gain unauthorized access to its private computer content. Maxon v. 

Ottawa Pub. Co.~ 929 N.E.2d 666~ 674-78 (3d Dist. 2010) (finding that the petitioner should be 

allowed to identify anonymous individuals accused of defaming petitioner). 

No party is asserting a claim against either movant~ and the Court is not attempting to 

exercise personal jurisdiction over them. As such~ the movants~ personal jurisdiction arguments 

fail. 

III. NEITHER PARTY HAS STANDING TO SEEK DISMISSAL OF THE 
CASE. 

The Court should also reject the movants~ request to dismiss the Complaint (Motion 2) or 

to deem the case to be moot because the paliies have settled it (Motion 1). The first argument 

lacks any legal merit and the second is incorrect and baseless. 

Movants are not parties to this litigation~ and they point to no case law suggesting that a 

nonparty has standing to seek dismissal of a complaint to which they are not parties. The 

movants are not even respondents to discovery~ because Plaintiff has not served a subpoena on 

them. As non-paliies~ and non-respondents to discovery requests~ the extent to which they may 

participate in this litigation is severely limited by Illinois Supreme Court lUle 201( c)(l) 

goveming the issuance of protective orders. The Illinois Supreme COU1i~s Rules "are not 

aspirational; rather~ they have the force of law." Bright v. Dicke~ 166 I11.2d 204~ 210~ 652 

N.E.2d 275~ 277-78 (1995). They expressly limit the grounds upon which nonparties~ including 



the Movants, may object to a subpoena. "[A] party may obtain by discovery full disclosure 

regarding any matter relevant to the subject matter involved in the pending action, whether it 

relates to the claim or defense of the party seeking disclosure of any other party[.]" Rule 

201(b)(1). The limitations on a party's ability to seek relevant discovery is subject to, among 

other things, the limitation in Rule 201(c) authorizing a cOUli to "make a protective order as 

justice requires, denying ... discovery to prevent an unreasonable annoyance, expense, 

embarrassment, disadvantage or oppression." The protection is balanced against the litigants' 

"right to discovery is limited to disclosure of matters that will be relevant to the case at hand ... " 

Leeson v. State Farm Mut. Auto. Ins. Co., 190 Ill. App. 3d 359, 366, 546 N.E.2d 782 (1 st Dist. 

1989). For purposes of discovery, "[r]elevancy is detennined by reference to the issues, for 

generally, something is relevant if it tends to prove or disprove something in issue." Bauter v. 

Reding, 68 Ill. App. 3d 171, 175,385 N.E.2d 886 (3d Dist. 1979). 

N either movant has any legal basis to seek dismissal of the Complaint in this case. 

N either has stated a valid objection under Rule 201 (b)(1) to preclude discovery. And the 

argument that the parties have settled the case is incorrect; indeed, the Court in January 2013 set 

a hearing date for March 2013 for purposes of establishing a trial date. 

IV. NO VALID GROUND TO QUASH THE SUBPOENA FOR BEING ISSUED 
IN CALIFORNIA. 

While each movant complains that the subpoena to Cox was issued in Califomia, neither 

cites a basis for the Court to quash the subpoena on that basis. While one movant finds issuance 

of the subpoena in Califomia "inexplicable," the reason is that counsel for Plaintiff obtained 

information suggesting that Cox does not transact business or maintain a registered agent in 

Illinois. As such, Plaintiff was required to serve the subpoena from a state with jurisdiction over 



Cox. The state of issuance does not provide a basis to quash the subpoena or issue a protective 

order. 

CONCLUSION 

For all of the foregoing reasons, the Court should deny the two motions to quash the Cox 

Communications Inc. subpoena; lift its stay on the that subpoena; and grant any and all further 

relief that the Court deems to be reasonable and appropriate under the circumstances. 

Paul A. Duffy, Esq., #48517 
2 N. LaSalle Street 
13th Floor 
Chicago, IL 60602 
312-952-6136 

Respectfully submitted, 

Plaintiff 

By: 
--~F-------~~~----



CERTIFICATE OF SERVICE ~ 
The undersigned attorney certifies that he caused a copy of the foregoing ~n ~ 

for A'il1l1~g QJ;der to be served upon the following by u.s. Mail, First Class, postage prepaid, fI 
on this 8th day of February, 2013, to: 

Adam Urbanczyk, Esq. 
365 N. Jefferson, #712 
Chicago,IL 60661 
admin@torrentlitigation.com 
Counsel for Defendant 

Wesley E. Johnson 
GOODMON TOVROV HARDY & JOHNSON LLC 
105 w. Madison Street, Suite 1500 
Chicago, IL 60602 
Counsel for nonpatiy "John Doe IPXX1" 

Jeffrey J. Antonelli 
Antonelli Law, Ltd. 
30 N. LaSalle St., Suite 3400 
Chicago, IL 60602 
Counsel for nonparty John Doe 68.226.158.138 
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