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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS

MALIBU MEDIA, LLC, )
)

Plaintiff, ) Civil Case No.: 1:13-cv-06312
)

v. ) Assigned to:
) Honorable Geraldine Soat Brown

JOHN DOE subscriber assigned IP address ) U.S. District Judge
24.14.81.195, )

)
Defendant. )

)

PLAINTIFF’S AMENDED MOTION TO SEAL ITS MOTION FOR PROTECTIVE
ORDER PURSUANT TO THE COURT’S ORDER OF 4/7/2014 [CM/ECF 63]

Plaintiff, Malibu Media, LLC, by and through undersigned counsel and pursuant to Fed.

R. Civ. P. 26 and Local Rule 26.2 hereby moves for the entry of an order granting Plaintiff leave

to file and maintain under seal portions of Plaintiff’s Motion for the Entry of a Protective Order

(CM/ECF 41), and in support states:

I. INTRODUCTION

On February 12, 2014, Plaintiff filed its Motion for Leave to File its Motion for Entry of

a Protective Order Under Seal due to the nature of the information contained therein.  (CM/ECF

38).  The Motion contains information about previously incurred “annoyance, embarrassment,

oppression, or undue burden or expense,” suffered by Plaintiff and its counsel and the strong

likelihood of similar negative consequences related to this case. See Fed.  R.  Civ.  P.  26.   On

February 13, 2014, the Court granted Plaintiff’s Motion.  (CM/ECF 42).  Pursuant to Fed. R.

Civ. P. 26, Local Rule 26.2, and relevant case law, this Court should maintain under seal sections

of Plaintiff’s Motion for Leave in order to prevent public or private harm, harassment,

annoyance, embarrassment, oppression or undue burden or expense that is highly likely to result
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if Plaintiff’s Motion is unsealed in its entirety.  For the foregoing reasons, as explained more

fully below, Plaintiff respectfully requests this Court grant the subject Motion.

II. LEGAL STANDARD

“The  Court  may,  for  good  cause,  issue  an  order  to  protect  a  party  or  person  from

annoyance, embarrassment, oppression, or undue burden or expense . . . .”  Fed. R. Civ. P.

26(c)(1).  “Though good cause is difficult to define in absolute terms, ‘it generally signifies a

sound basis or legitimate need to take judicial action.’  Good cause is established by showing

that disclosure will cause a clearly defined and serious injury.” Nieves v. OPA, Inc., 948 F.

Supp. 2d 887, 891-92 (N.D. Ill. 2013).  “In analyzing whether good cause exists for the entry of a

protective order, the court balances the importance of disclosure to the public against the harm to

the party seeking the protective order.” Patterson v. Burge, 2007 WL 433066,*2 (N.D. Ill. 2007)

(entering protective order).

III. GOOD CAUSE EXISTS TO MAINTAIN SECTIONS OF PLAINTIFF’S
MOTION UNDER SEAL

“[T]he presumption of public access ‘applies only to the materials that formed the basis

of the parties’ dispute and the district court's resolution’; other materials that may have crept into

the record are not subject to the presumption.” Goesel v. Boley Int'l (H.K.) Ltd., 738 F.3d 831,

833 (7th Cir. 2013) (citing Baxter International, Inc. v. Abbott Laboratories, 297 F.3d 544, 548

(7th Cir.2002)).  Accordingly, “portions of documents that are shown to contain trade secrets, or

other information that would cause undue private or public harm if disclosed, as by invading

personal privacy gratuitously, may be kept under seal.” SmithKline Beecham Corp. v. Pentech

Pharm., Inc., 261 F. Supp. 2d 1002, 1008 (N.D. Ill. 2003) (granting motion to seal) (citing

Jessup v. Luther, 277 F.3d 926, 929 (7th Cir.2002) and Citizens First National Bank v.

Cincinnati Ins. Co., 178 F.3d 943, 945 (7th Cir.1999)).
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Here, the following sections of Plaintiff’s Motion for the Entry of a Protective Order (the

“Subject Sections”) should be maintained under seal and redacted from the public docket: (a) the

entire “Facts” section of the Motion and the “Facts” section of the Table of Contents; (b) the

following  sentences  from  Argument  Section  A  –  “As  set  forth  above  .  .  .  and  agents.”,  “The

privilege  log  .  .  .  people.”,  and  “If  disclosed  .  .  .  everyone  it  identifies.”;  (c)  the  following

sentence from Argument Section B – “Unless protected . . . scumbags.”; (d) the following

sentences from Argument Section C – “Finally . . . Plaintiff and IPP.” and “There is no reason . .

. now.”; (e) the following sentence from Argument Section D – “Indeed, as set forth above . . .

because  of  this  commitment.”;  (f)  the  following  sentence  from  Argument  Section  (D)(1)  –

“Malibu pays . . . what Defendant wants.”; (g) the entire Argument Section E and the section of

the Table of Contents related thereto; (h) the following sentence from Argument Section F –

“Knowing that opposing counsel . . . providing him with discovery.”; (i) the “Conclusion”

section of the Motion to the extent it describes the contents of Argument Section E; and (j) all

Exhibits attached to the Motion except the Declaration of Patrick Paige.  The Subject Sections do

not “form[] the basis of the parties’ dispute and the district court’s resolution.” Goesel, 738 F.3d

at 833.  Instead, they were included in Plaintiff’s Motion to demonstrate the necessity for a

protective order.  As such, these sections are not subject to the presumption of openness usually

afforded to documents filed in federal court litigations. Id.

The Subject Sections contain detailed information that, if released, would assuredly cause

“undue private or public harm . . . as by invading personal privacy gratuitously,” and causing

other negative results. SmithKline Beecham Corp., 261 F. Supp. 2d at 1008.  The Subject

Sections demonstrate the specific type of harms incurred by Plaintiff and its counsel to date

which are likely to recur if Plaintiff’s Motion is unsealed in its entirety.  Indeed, since filing the
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subject Motion, further examples have accrued and unsealing Plaintiff’s Motion will only add

fuel to the fire.  Additionally, Argument Section E contains non-public information which, if

disclosed, would compromise Plaintiff’s ability to enforce its legal rights.  Accordingly, Plaintiff

respectfully requests this Court prevent Plaintiff and its counsel from incurring undue harm

caused by allowing Plaintiff’s Motion to be unsealed in its entirety.

IV. CONCLUSION

For the foregoing reasons, Plaintiff respectfully requests this Court grant the subject

Motion.  A redacted version of Plaintiff’s Motion for the Entry of a Protective Order is attached

for the Court’s convenience.

DATED: April 17, 2014

Respectfully submitted,

NICOLETTI LAW, PLC

By: /s/ Paul J. Nicoletti
Paul J. Nicoletti, Esq. (P44419)
33717 Woodward Ave., #433
Birmingham, MI 48009
Tel:  (248) 203-7800
Fax:  (248) 203-7801
E-Fax: (248) 928-7051
Email: paul@nicoletti-associates.com
Attorneys for Plaintiff

CERTIFICATE OF SERVICE

I hereby certify that on April 17, 2014, I electronically filed the foregoing document with
the Clerk of the Court using CM/ECF and that service was perfected on all counsel of record and
interested parties through this system.

By:  /s/ Paul J. Nicoletti
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