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PRELIMINARY STATEMENT 

 
This brief is submitted by Appellant in response to the Amicus Curiae brief 

of Timothy B. McCormack, filed in support of Appellee. The brief (referred to 

hereafter as “ACB”) contains new alleged facts and legal arguments in violation of 

the standard rule that an Amicus Brief cannot amplify the record or introduce new 

arguments.  

A. The brief is rife with false assertions of fact; assertions of fact not 
referenced by the record or mischaracterizations of the record 

 
Appellant asks the court to ignore any “facts” asserted in the brief which do 

not contain references to the Transcript or Record or which seem made up out of 

whole cloth by the author. See for example: ACB pg. 3 fn.1 (referencing pages of 

ELI not in the record and using made-up acronyms which do not appear on the 

site); pg. 3(stating ELI has “documented history of Internet-based harassment 

campaigns,” citing only to a few paragraphs in the author’s own affidavit which do 

not establish the claim); pg. 11 fn.7 (alleging Appellant has caused harassing 

activity before and after the  issuance of the TPO with no proof of same or any cite 

to record); pg.11 fn. 8 (alluding to an alleged comment by Appellant not in the 

record with no reference); pg. 18(alleging the PPO and/or the court below stated to 
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“leave that poor woman alone”  with no proof and no reference); pg. 20 (claiming 

Appellant admitted making offensive posts about Appellee by stating  “Chan 

stating  ‘everything I have published about you ….’” when full sentence reads 

“Isn't it true that everything I have published about you came from publicly 

available resources of websites?”)(see Transcript of hearing at page 74 (“T. at__”); 

pg. 20 again (claiming that at pg. 91 of the Transcript Appellant admitted being the 

first person to post Appellee’s home address when Appellant made no such 

statement on pg. 91 or elsewhere in the transcript but stated the exact opposite: 

“Isn’t it true that I was not the first person to post your home address?”) T. at p.74 

line 12;  pg. 25 (“Chan uses SCAR tactics ‘Strategic Complaints, Retaliations and 

Attacks,’  WOLF attacks ‘Worldwide Offensive Libel Fights’ and SCUM 

complaints ‘Strategic Complaints for Ulterior Motive’ . . .” when ELI never used 

the latter two phrases, acronyms or words and none of this was ever in the record. 

The last two appear to have been invented by the author as they only appear in a 

Google search in a copy of the Amicus Brief filed by the author on a site called 

jdsupra.com (www.jdsupra.com/.../brief-of-amicus-curiae-timothy-b-mccorm-

12000/)) ; pg. 26 (one sentence quote from ELI not in record); pg. 26 (alleged 

screen captures from ELI without any reference or link and which were not part of 



 
 

3

record;  and pg. 27 (images of spray-painted doors which are not from ELI at all 

and which are not part of record below).  

Appellant lists and repeats the above sections of the Amicus Brief even 

though they attack him to show that in the brief, its author attempts to mislead the 

court; sensationalize Appellant’s conduct; expand the record; and misstate fact.  

B. The brief raises new legal arguments not raised below    

 The brief, which does not contain a Table of Contents or a Table of 

Citations, makes its first substantive legal argument at Point IV arguing that 

Appellant should be responsible for the post of others under the respondeat 

superior doctrine. This novel legal proposition was never raised by Appellee.  

Similarly in Point VI, the brief argues that the court should establish a new “bright-

line” rule that all offensive and insulting language which might hurt someone’s 

feelings should be prohibited. This legal argument would utterly gut the First 

Amendment of the United States Constitution and was never raised below.  

As Appellant argues in Point A of this brief, for the above reasons, the court 

should completely ignore those points.  The remaining points are duplicative of 

Appellee’s Brief and will be addressed in Point B of this brief. Point C of this Brief 

will address the new legal arguments raised should the court consider them.   
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ARGUMENT AND CITATION OF AUTHORITIES 

A.  THE BRIEF IMPROPERLY RAISES NEW LEGAL ARGUMENTS  
  
The function of an amicus curiae brief “is to call the court's attention to law 

or facts or circumstances in a matter then before it that may otherwise escape its 

consideration . . . . He has no control over the litigation and no right to institute any 

proceedings therein, he must accept the case before the court with the issues made 

by the parties.” Fulton County v. Bartenfeld, 257 Ga. 766 (1988), citing 4 AmJur2d 

110, 111, Amicus Curiae, § 3 and Village of North Atlanta v. Cook, 219 Ga. 316, 

322(3)(1963); Honkan v. Honkan, 283 Ga. App. 522 (2007) (issue of  improper 

notice not considered as it was raised only by amicus and not by a party);  In re 

L.J. 279 Ga. App. 237 (2006)(amicus briefs limited to those issue properly raised 

by the parties). Additionally, evidence contained only in an amicus curiae brief is 

not to be reviewed or used by the court. Collier v. Evans, 199 Ga. App. 763 (1993) 

(document attached as appendix to amicus brief is not evidence). 

 Even if the amicus brief is merely arguing a different aspect of an issue 

raised by a party, it must be rejected. See, E.g. Higdon v. City of Senoia, 273 Ga. 

83 (2000). In Higdon, the Georgia Supreme Court was called upon to resolve 

whether OCGA§§ 36–70–24(4)(C) and 36–36–11 violate the delegation of zoning 
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power under Art. IX, Sec. II, Par. IV of the Georgia Constitution.  The Court 

upheld the statutes as constitutional as they relate to that Constitutional provision.  

The Association of County Commissioners filed an amicus brief arguing those 

statutes also violated Art. VI, Sec. I, Par. I, because they unlawfully delegate the 

exclusive judicial power of the courts to a dispute resolution process. In a 

concurring opinion, signed by two of the three judges issuing the decision, Justice 

Carley stated that while the amicus curiae brief presented “a viable argument” the 

issue was not properly before the Court as it was not raised below. Id. 273 at 87.  

Under the above analysis, two of the three substantive points raised by the 

amicus brief must not be considered by the court: Point IV (presenting with the 

respondeat superior theory) and Point VI (presenting the “bright-line” theory).  

Similarly, the new allegations of fact in the amicus brief as outlined in the 

Preliminary Statement above must also be ignored by this court.  

 B.  BECAUSE APPELLANT’S POSTS ARE NOT “TRUE THREATS” 
THEY ARE PROTECTED BY FEDERAL LAW AND WERE THE 
SUBJECT OF AN OVERLY BROAD RESTRICTIVE ORDER  

 
On the issues of the First Amendment and the Communications Decency Act 

of 1996, the amicus brief is a near carbon-copy of Appellee’s Brief on these issues. 

The amicus brief makes three different arguments, responded to in turn below:  
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I. Appellant’s speech is protected and does not amount to “true threats”  

   In an attempt to label Appellant’s posts about Appellee as the category of 

speech not worthy of First Amendment protection, the amicus brief labels it 

alternatively as (a) speech that creates a “clear and present danger” like shouting 

fire in a theater; (b) “fighting words” with a direct tendency to cause acts of 

violence; (c) obscenity; (d) true threats; (e) defamation; (f) invasion of privacy; and 

(g) intentional infliction of emotional distress. (ACB at pg. 11 fn.6 to 12 fn. 12, 

respectively).  

The amicus brief gives no examples of the posts in the record that would 

qualify under any of these well-known exceptions to protected speech and the 

court below did not address any of them other than threats. Similarly, the brief only 

discusses the “true threats” exception among the laundry list of exceptions given.  

The amicus brief relies on two cases to show that Appellant’s conduct 

amounted to “true threats” under Federal jurisprudence: Virginia v. Black, 538 U.S. 

343 (2003) and Planned Parenthood of Columbia/Williamette, Inc. v. Amer. 

Coalition of Life Activists, 290 F.3d 1058 (9th Cir. 2002) (“PPCW”).  

In Black, the Supreme Court was analyzing a Virginia statute that prohibited 

“cross-burning with the intent to intimidate.”  As the amicus brief notes, not all 
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cross-burning was banned as that would be an overly broad restriction on the First 

Amendment; only that cross-burning done with the intent to intimidate would 

amount to a “true threat”  as “often the cross burner intends that the recipients of 

the message fear for their lives. And when a cross burning is used to intimidate, 

few if any messages are more powerful.” Black, 538 U.S. at 345.  Here, there was 

no evidence of any threat by Appellant to Appellee that amounted to “a serious 

expression of an intent to commit an act of violence on a specific person” the 

standard required by Black. Id. at 359. Appellant only posted public information 

about Appellee and expressed his disdain for the method in which she operates her 

copyright-enforcement business. That Appellee testified she was in fear is not 

enough – specific proof of a “serious threat” to inflict harm is necessary. Black, 

U.S. at 367. In Black, the court struck down as unconstitutional part of the statute 

that said burning a cross was prima facie evidence of intimidation, instead 

requiring the State to prove an actual intent to invoke fear of bodily harm. Id.  The 

constitutional expression of speech is so strong, that three of the justices felt the 

entire statute was an unconstitutional restraint on speech. Id. at 380 (concurring 

opinion of Souter, J., joined by Ginsburg J. and Kennedy, J.).  
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In PPCW, the Ninth Circuit was dealing with threats against abortion 

providers prohibited by an Oregon statute. While the court did state that the 

standard of review must include consideration of the effect the threat made on the 

listener, that was only part of the court’s ruling.  PPCW, 290 F.3d at 1074. The 

first step is that the threat must be “a serious expression of intent to harm or 

assault.” Id. at1075.  It is that imminent threat of actual harm that distinguishes a 

true threat from speech that is merely “coercive,” “violent” or that does not include 

a “threat of force.” Id. at 1084. The Eleventh Circuit also requires that the threat be 

“a serious expression of an intention to inflict bodily harm.” U.S. v. Alaboud, 347 

F.3d 1293 (11th Cir. 2003).   

Nothing close to a serious expression of bodily harm was expressed by 

Appellant and no reasonable listener would believe that she was in serious fear of 

bodily harm based on the post. The amicus brief has to stretch the facts to 

ridiculous propositions to state that Appellant made “sexual references, violent 

comments and suggest[ed] ELI readers visit Appellee at her home.” ACB at pg. 15. 

While the brief makes no references in the record to support these claims, the 

claims themselves do not amount to “a serious expression of an intention to inflict 

bodily harm.”  Therefore the speech is protected.  
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II. The order is overly broad and restricts speech based on content.   

      The amicus brief argues that the order is both content-based and content-

neutral on the very same page. See ACB at pg. 17.  A speech restriction is content-

based if it targets a particular group, person or area of speech. Boos v. Barry, 485 

U.S. 312, 321 (1988). Conversely, content-neutral restrictions are those that are 

“justified without reference to the content of the regulated speech.” Id.  

 The PPO here restricted Appellant from saying anything about Appellee and 

only Appellee. That is a content-based restriction on Appellant’s speech. As such, 

it is subject to strict scrutiny and the court must use “the least restrictive means of 

advancing a compelling government interest.” United States v. Playboy Entm't 

Group, 529 U.S. 803, 813 (2000).  Instead, the court below forced Appellant to 

remove not just the posts Appellee complained of but all posts that in anyway 

discussed the Appellee, her poem or her company. Therefore, even if this court 

finds that a restraining order was permissible, the order was overly broad. 

III.  Appellant is immune under the Communications Decency Act of 1996  
 
 Section 230(c)(1) of the Communications Decency Act of 1996 (CDA) provides: 
  
No provider or user of an interactive computer service shall be treated as the 
publisher or speaker of any information provided by another information content 
provider.    
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On this issue, the amicus brief argues that Appellant is not entitled to the 

protections of the CDA because he played a role in “inducing or designing the 

website as a portal for defamatory material.” ACB at pg. 19. None of the material 

posted by anyone was defamatory. In fact, the amicus brief again is constrained to 

stretch the facts to fit the required legal definitions by claiming that Appellant lost 

his CDA protection by his “knowingly turn[ing] virtually unknown information 

([Appellee]’s home address, family names and daughter’s workplace) to public 

information.”  ACB at pg. 19. That would subject nearly every reporter who 

discussed public information and then has readers commenting upon the public 

information to lose the valuable protections of the CDA if the commentators then 

posted defamatory or illegal material in the comments.    

The amicus brief does not employ the term “knowingly turn[ing] virtually 

unknown information into public information” by accident. Rather it comes 

directly from FTC v. Accusearch, Inc. 570 F.3d 1187 (10th Cir. 2009). In that case, 

Akiba.com’s owner was prosecuted by the FTC for sale of confidential phone 

records in violation of Federal law.  The CDA did not protect the website, the court 

stated, because the site “knew that its researchers were obtaining the information 

through fraud or other illegality.” Id. at 1199. The court stated that because it 
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“solicited requests for such confidential information and then paid researchers to 

obtain it . . . [i]t knowingly sought to transform virtually unknown information into 

a publicly available commodity.” Id.  Here, Appellant did not solicit, post or re-sell 

private information; rather he posted purely public information about Appellee. 

There is nothing actionable about the posting of publicly available information. 

Cox Broadcasting Corp. v. Cohn, 420 U.S. 469, 494–96, (1975).   

The Appellant also did not actively participate in illegal conduct like the 

defendant in Fair Housing Council of San Fernando Valley v. Roomates.com, 521 

F.3d 1157 (9th Cir. 2008) (creating online questionnaire to help users violate the 

Fair Housing Act) or actively participate in posting defamatory content about a 

person like the defendant in Jones v. Dirty World Entertainment Recordings, LLC. 

840 F. Supp 2d 1008 (ED Ky. 2012)(website posted libelous and defamatory 

content about schoolteacher). Instead, the Appellant’s case fits squarely in the 

protection afforded by the CDA: He is a provider of an interactive computer 

service being treated as a speaker for the content posted by another provider.  

    In addition to posting public information about Appellee, the amicus brief 

at pages 20-21 seeks to hold Appellant liable for having:  posted “offensive content 

and comments”; “opened a dedicated discussion forum ...to solicit information and 



 
 

12

invite discussion”; “reported and commented” on Appellee’s transmitted letters; 

having “engaged in . . . name calling, . . insults and profanity;”  and written an  

“open letter” to Appellee.  None of that exposes him to liability under the CDA; it 

in fact proves that his ELI site is precisely the type of forum protected by the CDA.   

   Finally, the amicus brief at page 21tries to hold Appellant responsible 

because of his “editorial control of the site.” Courts have already decided however 

that the CDA protects the “exercise of a publisher's traditional editorial functions—

such as deciding whether to publish.” Zeran v. America Online, 129 F.3d 327, 328-

29 (4th Cir.1997) (upholding CDA immunity for both initial publication and delay 

in removal of false messages); S.C. v. Dirty World, Inc., 2012 WL3335284 

(W.D.Mo.2012). The S.C. case is directly on point. In that case, a third party 

submitted a post under the title “Nasty Church Girl” on defendant’s site that 

contained per se defamatory statements and a photo of the targeted woman. Id. at 

pg. 1. The site’s owner then commented negatively about her appearance. Id.  The 

plaintiff tried to argue that comment made the site lose its CDA immunity  but the 

court disagreed, holding that what mattered was that a third party unilaterally 

created and submitted the post. Id. at 4. The plaintiff, like the amicus and Appellee 

Brief, then tried to argue that the site’s overall tenor encouraged illegal behavior. 
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The court stated that this argument “fails both legally and factually. As a matter of 

law, and even if true, merely encouraging defamatory post is not sufficient to 

defeat CDA immunity.” Id. at 4 citing Best Western Int‘l, Inc. v. Furber, 2008 

WL4182827, at 10(D.Ariz. 2008) (“impliedly suggest[ing] that visitors should 

make statements defaming [plaintiff] ... is insufficient”). Like the site in S.C., ELI 

also discussed many topics of general information, news and legal analysis.  The 

eight subject posts were part of 1,900 total posts in the Linda’s Lyrics LLC / Dash 

Poem Letters forum.          

 C.  THE AMICUS BRIEF SEEKS TO GREATLY EXPAND 
            LONG-STANDING LEGAL DOCTRINE IN TWO AREAS 

 Appellant will respond to Points IV and VI in the brief in the event this court 

decides to consider them despite the arguments raised in Point A of this brief.   

These points are not just new to this case; they are new to the law in general and 

expand established legal doctrine. In deciding matters, court should exercise 

judicial restraint and not proceed from judicial interpretation to “unauthorized 

judicial legislation.” Oglethorpe Power Corp. v. Sheriff, 210 Ga. App. 200 (1993).  
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I. Respondeat Superior cannot apply to frequent website commentators 

 In his first call for the creation of new law, the author argues that Appellant 

is responsible for the torts of frequent posters on his site. ACB at pg. 7. There is no 

evidence of any torts committed against Appellee by anyone. Georgia courts have 

held that for a party to be held liable under respondeat superior the party must 

“assume the right to control the time, manner and method of executing the work.” 

Beck v. Paideia School, Inc., 191 Ga. App.183 (1989).  Appellant does not pay or 

provide any service to the commentators and he does not in any way control their 

manner or methods of commenting; neither is “harassment” the business of ELI as 

alleged by the brief at pages 9-10 so that any torts would be outside the scope of 

their alleged “employment” in any event. Again, holding Appellant responsible for 

the mere speech of these posters violates the CDA.   

II. The First Amendment protects rude, insulting comments.  
 

The brief seeks to make illegal using rude and offensive words like “nasty  
 

copyright troll” and “butt-hurt.” ACB at pg. 26.  It asks at page 28 for the court to 

put “the issue of legality aside” and to prohibit Appellant’s protected speech. The 

First Amendment protects speech even when the subject or manner of expression is 

uncomfortable and challenges standards of good taste. United States v. Stevens, 
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559 U.S. 460 (2010).  Indeed, the Supreme Court has consistently classified 

emotionally distressing or outrageous speech as protected. U.S. v. Cassidy, 814 

F.Supp.2d 574 (2011). This is because “in public debate our own citizens must 

tolerate insulting, and even outrageous, speech in order to provide ‘adequate 

‘breathing space’ to the freedoms protected by the First Amendment.' ” Id. 

citing Boos v. Barry,485 U.S. 312, 322 (1988) (citing Hustler Magazine, Inc. v. 

Falwell, 485 U.S. 46, 56 (1988).  

 The court should not restrict the First Amendment’s reach as proposed by 

the amicus brief. If speech does not fall into a specific exception to the First 

Amendment’s protection, it must be fall under its broad, sweeping protection. 

IV. CONCLUSION 

 The Amicus Brief does not bring to the court’s attention any arguments that 

support or justify the broadly restrictive order below. The PPO must be reversed.   

 
Dated: November 13, 2013                    
 
/S/Oscar Michelen     /S/ William J. McKenney  
Oscar Michelen     William J. McKenney 
NY State Bar No.: 2058477   GA State Bar No.: 494725 
CUOMO LLC     MCKENNEY & FROEHLICH 
9 East 38th Street      50 Polk Street NW 
New York, NY 10016     Marietta, GA 30064 
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