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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ILLINOIS 

MALIBU MEDIA, LLC 
 
Plaintiff, 
 
v. 
 
JOHN DOE subscriber assigned to IP Address 
24.14.81.195, 
 
Defendant. 

 
 
 
Case No. 1:13-cv-06312 
 
The Hon. Geraldine S. Brown 
 

 
MOTION FOR AN ORDER REQUIRING MALIBU MEDIA, LLC TO  
SHOW CAUSE WHY IT SHOULD NOT BE HELD IN CONTEMPT 

 
 
 JOHN DOE subscriber assigned to IP Address 24.14.81.195 (“Doe”), by and through 

counsel, moves this Court to order Malibu Media, LLC (“Malibu”) to show cause why it should not be 

held in contempt and sanctioned.  In support of the same, Doe states as follows. 

I. Introduction 

As part of a continuing trend,1 Malibu has thumbed its nose at this Court.  In doing so, it has 

wasted Doe’s time and resources – undoubtedly less than Malibu’s – in order to secure compliance 

with this Court’s orders.  Malibu has failed to produce documents as ordered by this Court.  

Notification of Docket Entry (ECF Doc. 98) (Aug. 12, 2014) (deeming Doe’s Motion to postpone 

Comcast depositions as moot because the documents were to be provided).  Because of this, and 

perhaps by design, it was impossible for Doe to fully and properly participate in the recent 

deposition of Comcast.  Accordingly, Malibu should be ordered to explain its second refusal to obey 

a Court order.  If it has no justifiable reason for doing so, Malibu should be sanctioned. 

 

 

                                            
1 See, ECF Doc. 99 (granting Motion for Rule to Show Cause [36]). 
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II. Law 

Civil contempt is meant to force a non-compliant party to comply with an order of the 

Court.”  Cunningham v. Hamilton County, 527 U.S. 198, 207 (U.S. 1999), citing, Willy v. Coastal 

Corp., 503 U.S. 131, 139 (1992).  The Court’s civil contempt power is based in its inherent authority 

to enforce compliance with its orders and to conduct orderly proceedings.  United States v. Dowell, 

257 F.3d 694, 699 (7th Cir. 2001), Jones v. Lincoln Elec. Co., 188 F.3d 709, 737 (7th Cir. 1999).  

To prevail in this motion, Doe must establish that: "(1) a court order sets forth an 

unambiguous command; (2) the alleged contemnor violated that command; (3) the violation was 

significant, meaning the alleged contemnor did not substantially comply with the order; and (4) the 

alleged contemnor failed to make a reasonable and diligent effort to comply."  Shales v. T. Manning 

Concrete, Inc., 847 F. Supp. 2d 1102, 1114 (N.D. Ill. 2012), quoting, W. Bend Mut. Ins. Co. v. 

Belmont St. Corp., No. 09 C 354, 2010 U.S. Dist. LEXIS 136267, at *39 (N.D. Ill. Dec. 23, 2011); 

see also Dowell, 257 F.3d at 699. 

III. Facts & History 

On August 7, 2014, Doe filed a motion that sought to postpone the deposition of Comcast 

Cable Communications, LLC.  (ECF Doc. 96).  The motion was brought because documents 

responsive to Doe’s requests for production had not yet been provided.  Id.  Those documents 

related to communications between Malibu and Comcast as well as any “documents that suggest, 

intimate, or relate in any way that any Internet Service Provider’s IP address to subscriber 

correlation has failed, or can fail . . . including, but not limited to, those of Malibu’s Colorado 

counsel.”  Id. at 1.  After argument, this Court ordered the documents requested to be produced by 

August 18, 2014, and denied the motion to stay as moot.  Notification of Docket Entry (ECF Doc. 
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98) (Aug. 12, 2014).  Some of the communications between Malibu and Comcast relating to this 

case were provided on August 18, 2014 at 6:11 PM (CST). 2   

 The deposition of Comcast, relating to this case, took place at 1:00 PM (CST).  Counsel for 

Doe participated by telephone.  Counsel for Doe was limited in his inquiries due to Malibu’s failure to 

provide the documents that this Court ordered be provided. 

IV. Application 

This Court could not have been more clear and unequivocal in its order and its 

corresponding docket entry.  Malibu was ordered to “. . . . produce by 8/18/14: (1) all documents that 

reflect or describe circumstances involving Comcast in which the IP address was miscorrelated with 

putative subscribers’ names. . . . “  Notification of Docket Entry (ECF Doc. 98) (Aug. 12, 2014).  At 

no time, up to the filing of this Motion, has Malibu provided such documents. 

It is known that such documents exist.  In open court, counsel for Malibu, in an attempt to 

limit discovery to a single incident, recognized that at least one Colorado case involved such 

documents.  The Court advised that any documents pertaining to possible miscorrelations by 

Comcast – whether prior to a suit being filed, a settled matter, an open matter, or otherwise – were 

to be provided.  Further, counsel for Doe, through extensive research, has been able to find at least 

one set of emails that should have been turned over. See, Exhibit A.   

It suspected that there are more documents that relate to the aforementioned Colorado 

case.  There must be, otherwise how could Malibu’s counsel, Mr. Kotzker, have known of the 

mistake?  There was at least a subpoena response in that case, as noted by Mr. Nicoletti in open 

court.3  It is evident, then, that there can be no justification for the refusal. 

                                            
2 As supplied, the documents were improperly designated as confidential under the protective order.  However, after two 
days of communications, Malibu relented, removing the designation. 
3 Malibu further acknowledged this document’s existence in an email between counsel on August 12, 2014 at 11:25 AM 
(CST). 

Case: 1:13-cv-06312 Document #: 102 Filed: 08/22/14 Page 3 of 5 PageID #:1071



 4 

The refusal to provide these documents lends credence to Doe’s suspicion that Malibu is 

aware of additional Comcast miscorrelations of IP addresses to subscribers.  As this Court is aware, 

Doe has vehemently denied the allegations leveled against him.  Such miscorrelations would 

certainly support Doe’s denial and the refusal to turnover documents in the face of a Court order is a 

blatant attempt to deny Doe the opportunity to defend himself and to sabotage his participation in 

the deposition of Comcast. 

V. Conclusion 

Malibu has utterly failed to comply with the Court’s clear and unequivocal order, for a 

second time. Malibu has done so without justification.  For the foregoing reasons, JOHN DOE 

subscriber assigned to IP Address 24.14.81.195 respectfully requests that this Honorable Court: 

A. Find Malibu Media, LLC in contempt of the order of the Court as memorialized in the Court’s 

Docket Entry of August 12, 2014; and 

B. Order immediate compliance with the Court’s aforementioned order; 

C. Award Doe the costs of bringing this Motion;  

D. Bar any use of the deposition Comcast Cable Communication Management, LLC in these 

proceedings; 

E. Award Doe his attorney’s fees in appearing for Comcast’s deposition, as well as any to-be-

incurred costs of the deposition; 

F. Dismiss this case for Malibu Media, LLC’s serial failure to abide this Court’s Orders; and/or 

G. Any other relief this Court deems equitable and just at this time. 
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Respectfully submitted, 

/s/Jonathan LA Philips  
Jonathan LA Phillips 
Shay Phillips, Ltd. 
456 Fulton St. 
Ste. 255 
Peoria, IL 61602 
309.494.6155 
jphillips@skplawyers.com 
ARDC No. 6302752 
 
 
 

Certificate of Service 
 
I certify that on August 22, 2014 a copy of the foregoing has been filed with the Clerk of the Court 
via the Court’s ECF filing system, thereby serving it upon all counsel of record.   
         /s/ Jonathan LA Phillips  
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