
1 
 

UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF MICHIGAN 

 

MALIBU MEDIA, LLC, ) 

  )   

 Plaintiff, )  Civil Case No. 2:13-cv-12217-VAR-RSW  

  )  

v. ) 

 ) 

GERALD SHEKOSKI,  ) 

 ) 

 Defendant. ) 

 ) 

 

PLAINTIFF’S REPLY IN SUPPORT OF ITS AMENDED MOTION TO DISMISS 

 

I. INTRODUCTION 

Defendant’s recitation of the facts in this case is impractical and at points inconceivable, 

often relying on ad hominem attacks to justify his position.  Likewise, Defendant urges this 

Court to follow case law that is contrary to case law in this district and clearly distinguishable.  

Finally, Defendant’s legal argument that the Court should dismiss not on the basis of Rule 41 but 

instead on either (a) summary judgment; (b) Rule 11; or (c) judicial estoppel all lack merit.  For 

the foregoing reasons, as more fully explained below, Plaintiff respectfully requests that this 

Court grant its Motion to Dismiss without prejudice and deny Defendant’s request to dismiss 

with prejudice.   

II. REPLY TO DEFENDANT’S FACTS 

A. Defendant’s Summary of Facts is Disingenuous  

Defendant argues that despite maintaining a secure password on his Internet, someone in 

his neighborhood - perhaps a onetime house guest -stood outside his home and repeatedly hacked 

his Internet to steal Plaintiff’s movies and other’s content.  This mysterious person coincidently 

shared similar interests with his son.  And, 13 days after Plaintiff issued the subpoena to 

Defendant’s ISP, but the very same day Defendant received notice of the infringement via a 
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letter from Comcast
1
, word “trickled down” to this mysterious neighborhood hacker and he 

stopped infringing.   

Defendant argues that he knows nothing about file sharing and would never engage in 

such conduct, yet has 200 illegally infringed files from Limewire on his hard drive.  Toward this 

end, Defendant states that they “could have been songs which were purchased legally and then 

[sic] shared from one computer to another.”  See CM/ECF 31 p. 19.  Missing is any evidence 

they were legally purchased.  Regardless, as set forth below, sharing legally purchased songs on 

Limewire for others to download is also infringement.  Defendant’s facts are simply not credible.       

B. Defendant’s Argument that the Peer-to-Peer Files Discovered On His 

Computer Were Obtained Legally is Disingenuous 

 

Despite the fact that discovery of a peer-to-peer file sharing program on his hard drive 

unquestionably proves that Defendant has perjured himself, Defendant now claims that the 200 

peer-to-peer media files on his hard drive were obtained legally and then “shared from one 

computer to another”.  See CM/ECF 31, pp. 12.  However, Defendant fails to provide any 

evidence to support this claim.  Even if this were true, uploading purchased files and sharing 

them with the world through Limewire is committing copyright infringement on a mass scale.  

See Arista Records LLC v. Lime Grp. LLC, 784 F. Supp. 2d 398, 426 (S.D.N.Y. 2011) (“nearly 

all of the files shared and downloaded by LimeWire users are copyrighted, and not authorized for 

free distribution through LimeWire.”)  Perhaps Defendant meant to say that the files were shared 

only to another computer in his household.  But this also is highly suspicious because only one 

computer was disclosed and produced in discovery.   

 

                                                           
1
 Defendant attempts to misstate the facts by claiming it was 13 days from the time he received notice of the 

infringement that the infringement stopped.  This is patently false.  See CM/ECF 30-2 and Plaintiff’s Amended 

Motion to Dismiss at p. 2  The infringement stopped the day Defendant received the letter from Comcast – 13 days 

after Plaintiff issued the subpoena.   
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C. It is Extremely Unlikely that Defendant Was “Hacked” 

 

Defendant argues that it is “irrelevant” that there was a secured password on his wireless 

Internet.  A password on a defendant’s wireless internet is exceedingly relevant in BitTorrent 

infringement cases because it limits the number of people that had access to his IP address.  The 

likelihood that Defendant’s Internet was “hacked” is so remote that Court’s have found it to be 

nothing more than pure speculation.  See Malibu Media, LLC v. Fitzpatrick, No. 1:12-CV-22767, 

2013 WL 5674711, at *3 (S.D. Fla. Oct. 17, 2013) (“The second …theor[y] [is] speculative and 

unsupported by any record evidence.”)  Plaintiff’s own forensic expert Patrick Paige, who has 

investigated numerous cases involving the use of peer-to-peer file sharing software through the 

internet, has never come across a Wi-Fi hacker situation.  See Exhibit A, ¶¶ 20-24.    

D. Defendant’s Assertion that Comcast Reassigned His IP Address is Evasive  

 

Defendant argues that because he has a different Comcast IP address, neither he, nor his 

household, is responsible for the recent third-party infringement detected by IPP.  Defendant 

fails to provide any evidence detailing the Comcast IP address change.  Most notably absent is 

any indication of when Defendant’s IP address changed.   

E. Defendant’s Argument that He Could Not Have Infringed While at Work is 

Based on a Fundamental Misunderstanding of BitTorrent 

 

Defendant argues that he could not have been the infringer because sometimes the 

infringement was recorded while he was at work.  BitTorrent does not automatically cease 

distributing content the second a computer user leaves his home.  Once an individual downloads 

a file through BitTorrent, BitTorrent continues to distribute data for a particular torrent file until 

the user commands its BitTorrent Client (software program) to stop distributing it.
2
  Many users 

never instruct the program to stop distributing data.  In fact, many users who seek to obtain 

                                                           
2
 See “Seeding”  http://www.bittorrent.com/help/guides/beginners-guide.   
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larger files leave their computers on during the day to continuing downloading.  Even if 

Defendant was not home at the time of infringement, he could have infringed Plaintiff’s 

copyrights by leaving his computer on.  That is the nature of BitTorrent.  Accordingly, any 

production of Defendant’s day to day employment does not exonerate him. 

F. Plaintiff Never Attempted To “Extort” a $15,000 Judgment From Defendant 

 

Defendant’s claim that Plaintiff attempted to “extort” a $15,000 settlement from him is 

false.  See CM/ECF 31 p. 2.  Plaintiff’s settlement offer was for no money at all - so long as 

Defendant stopped infringing its movies.  See CM/ECF 31-13.  The only way that Defendant 

would owe Plaintiff money is if someone in his household continued to use BitTorrent to steal 

Plaintiff’s movies after the date of settlement.  This could only be construed as “extortion” if 

Defendant or his household intentionally desired to continue to steal Plaintiff’s content.   

G. Plaintiff Does Not Seek Improper Settlements  

 

Defendant’s argument that Plaintiff seeks to embarrass him and others amounts to 

nothing more than an ad hominem attack.  Defendant seeks to discredit Plaintiff by attacking it 

for the nature of its works.  Plaintiff has no intention of embarrassing Defendant and does not 

ever object to a court allowing a defendant to proceed anonymously.  Further, Plaintiff does not 

solicit settlements prior to serving a defendant with a complaint and in all of its individual suits 

against a defendant, has only settled prior to serving when the defendant has initiated the request.  

Indeed, this is Malibu Media’s nationwide policy.     

Likewise, Plaintiff’s Exhibit C to its Complaint is relevant to proving its cases.  Indeed, 

the Honorable Judge Jonker of the Western District of Michigan expressly found it to be.  See 

Exhibit B p. 8.  And, as part of the Bellwether cases, Judge Baylson scrutinized Plaintiff’s 

additional evidence hits when a defendant raised similar concerns.  See Malibu Media, LLC v. 
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John Doe 1, CIV.A. 12-2078, 2013 WL 30648 (E.D. Pa. Jan. 3, 2013) (“Malibu has included this 

material in order to show a pattern or practice of infringement by Doe 13.  It is not suing upon 

these infringements; it is making an allegation which may become evidence to support its claim 

to relief.”) 

Finally, Plaintiff litigates its cases.  Its complaint has survived summary judgment. 

 See Malibu Media, LLC v. Fitzpatrick, 1:12-CV-22767, 2013 WL 5674711 (S.D. Fla. Oct. 17, 

2013).  And, Plaintiff has been awarded summary judgment in its favor.  See Malibu Media v. 

Bui, 1:13-cv-163 (W.D. Mich. July 21, 2014).  Plaintiff has even prevailed at trial.  See Malibu 

Media, LLC v. John Does 1, 6, 13, 14, 950 F. Supp. 2d 779, 788 (E.D. Pa. 2013) (“Malibu has 

satisfied its burden of proof with substantial evidence and deserves a large award.”)  And it has 

served defendants in countless numbers of cases in this District and throughout the country.    

III. REPLY TO LEGAL ARGUMENT 

 

A. Capitol Records v. Foster is Distinguishable from the Case at Hand  

 

Defendant’s reliance on Capitol Records v. Foster, 2007 WL 1028532 (W.D. Okla. Feb. 

6, 2007) for the presumption that he should receive fees even though his son is the likely 

infringer is misplaced.  In Capitol Records, the court awarded fees because the plaintiff brought 

an unwarranted claim for contributory infringement.  “[T]his Court must consider whether a 

defendant should receive an award of attorneys' fees when she successfully defends against the 

novel application of secondary copyright infringement claims.”  Capitol Records, Inc. v. Foster, 

2007 WL 1028532, at *5 (W.D. Okla. Feb. 6, 2007).  Here, Plaintiff has not brought any similar 

claims.   

Indeed, based on the contributory infringement claim, Capitol Records diverted from the 

majority authority which holds that fees should not be awarded to a defendant in a copyright 
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infringement case when the defendant’s child is the responsible party.  Specifically, Capitol 

Records distinguished Priority Records L.L.C. v. Chan, No. 2005 WL 2277107, at *2 (E.D. 

Mich. May 19, 2005) a case from this District where the Honorable Judge Zatkoff found fees 

were not warranted because, like here, “Plaintiffs have taken reasonable steps to try to prosecute 

this case and litigate against the proper defendant(s). They brought suit against [defendant] 

because she was the registered user for the IP address from which the allegedly improper 

downloading and file sharing occurred.”  Priority Records, at *2 (Emphasis added).  Here, 

Priority Records is far more similar than Capitol Records and holds that Defendant should not be 

awarded fees.  Like here, the Priority Records plaintiff only brought a claim for direct 

infringement against the subscriber and did not push the case past the point of where it was 

reasonable to do so.   

B. Defendant’s Request to Dismiss on the Basis of Summary Judgment is 

Improper  

 

This Court should not dismiss under Rule 56 because the parties have not completed 

discovery.  Numerous facts remain either unknown or contested such as (1) the number of 

devices in Defendant’s house; (2) the extent Defendant knew of the infringement; (3) the 

duration Defendant was assigned the infringing IP address; (4) the people that had access to his 

Internet; (5) the distance of his wireless Internet strength, etc.  While Plaintiff did agree to 

dismiss its Complaint upon examination of Defendant’s hard drive, as it is doing here, summarily 

adjudicating the case in Defendant’s favor is not proper when so many questions remain.  

“[U]nder Fed.R.Civ.P. 12(b), before the district court may treat a motion to dismiss as a 

summary judgment motion, it must give ‘all parties ... reasonable opportunity to present all 

material made pertinent to’ the issue.”  Ball v. Union Carbide Corp., 385 F.3d 713, 719 (6th Cir. 

2004) (citation omitted).  “It is well-established that the plaintiff must receive ‘a full opportunity 
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to conduct discovery’ to be able to successfully defeat a motion for summary judgment.”  Id.   

C. Fed. R. Civ. P. 11 is Inapplicable  

 

Defendant’s request that the Court dismiss on the basis of Rule 11 is likewise misplaced.  

Plaintiff did not violate Fed. R. Civ. P. 11(b)(1) because it brought its claims against Defendant 

in good faith and is moving now to dismiss despite the factual dispute as to Defendant’s liability.   

D. Plaintiff is Not Judicially Estopped from Seeking to Dismiss Its 

Complaint  

 

Finally, Defendant’s argument that Plaintiff is judicially estopped from moving to 

dismiss without prejudice rings hollow.  Under Fed. R. Civ. P. 41(a)(2) “[u]nless the order states 

otherwise, a dismissal under this paragraph (2) is without prejudice.”  Id.  Here, the presumption 

is that a dismissal will be without prejudice.  A dismissal without prejudice is fair because, 

without additional discovery, it is impossible to know whether Defendant or a member of his 

household is responsible for the infringement.   

IV. CONCLUSION  

For the foregoing reasons, Plaintiff respectfully requests the Court dismiss its Complaint 

without prejudice and without any conditions.   

Dated:  November 20, 2014 

Respectfully submitted, 

 

NICOLETTI LAW, PLC 

 

By:  /s/ Paul J. Nicoletti     

Paul J. Nicoletti, Esq. (P-44419) 

33717 Woodward Ave, #433 

Birmingham, MI 48009 

Tel:  (248) 203-7800 

E-Fax: (248) 928-7051 

Email:  pauljnicoletti@gmail.com 

Attorneys for Plaintiff 
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CERTIFICATE OF SERVICE 

I hereby certify that on November 20, 2014, I electronically filed the foregoing document 

with the Clerk of the Court using CM/ECF and that service was perfected on all counsel of 

record and interested parties through this system.  

By:   /s/ Paul J. Nicoletti     
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