
UNITED STATES DISTRICT COURT FOR THE
SOUTHERN DISTRICT OF OHIO

 
 )
MALIBU MEDIA, LLC, )
 )
 Plaintiff, ) 
 ) Case No.: 2:14-cv-00821-ALM-TPK
v. )
 )
DAVID RICUPERO, )
      )
 Defendant.   )
 )

DEFENDANT’S OPPOSITION TO PLAINTIFF’S MOTION FOR EXTENSION OF TIME
WITHIN WHICH TO SERVE EXPERT WITNESS REPORTS

I. INTRODUCTION

 Plaintiff filed its motion for an extension1 in which to serve its expert witness report on the 

same day  it was due. In its motion, Plaintiff contends its “expert cannot conduct his investigation and 

complete his expert  witness report because Defendant has not  produced his hard drives2  for 

examination.” Doc. 25, ¶  2. Plaintiff, however, argues only  that  “good cause exists to grant  the 

instant motion,” without addressing any reason for the delay or its lack of diligence. Id.

 More so, this assertion of good cause is specious as Plaintiff never properly requested access 

to Defendant’s hard drive; made no attempt  respond to prior inquiries as to how Defendant should 

submit his hard drive for examination; nor accepted an offer wherein Defendant offered an imaged 

copy already in his possession.

II. RELEVANT FACTS & PROCEDURAL HISTORY

 By way of procedural background, Defendant avers: 

 On November 25, 2014, Plaintiff emailed Defendant a proposed 26(f) report for his review 

and approval. Defendant’s edits were minor, with the discovery dates remaining as proposed by the 

Plaintiff. Said report was filed with the Court the following day.

1 Defendant, not wanting to appear unaccommodating, notes he previously granted Plaintiff an extension in which to 
serve its responses to discovery requests. 

2  Plaintiff’s motion consistently references Defendant’s “hard drives” and the time necessary to examine each of 
them as a basis for granting the motion. Defendant has only one hard drive, which was disclosed to the Plaintiff on 
January 23, 2015 in response to Interrogatory No. 4.
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 On December 3, 2014, the Court held a preliminary  pretrial conference wherein counsel for 

the parties appeared telephonically. The discovery  dates as proposed by  the Plaintiff were approved. 

Plaintiff voiced no concern about meeting those dates during the conference.

 On January  3, 2015 Plaintiff served Defendant its initial disclosures, interrogatories and 

production requests. Defendant  responded to Plaintiff’s discovery  requests on January 23, 2015. 

 Nearly  two weeks later, on February, 5, 2015 Plaintiff sent  Defendant a letter of deficiencies 

stating “it  is important that we resolve the issues discussed above as soon as possible.” Defendant’s 

counsel responded, providing his home and cell numbers stating he was available to talk at anytime. 

Plaintiff also requested additional time to complete its expert  report. Defendant immediately  voiced 

his concerns and raised several questions regarding the extension. No response from the Plaintiff was 

forthcoming.  

 On February  10, 2015 Plaintiff called Defendant on his cell. During the ten minute 

conversation, Defendant  asked counsel 1) given the volume of litigation Plaintiff practices, if 

Plaintiff already had a protective order for forensic searches in place; and 2) how should the 

Defendant  submit his hard drive to the Plaintiff for inspection. Plaintiff’s counsel did not  know the 

answer to either question, but “would ask.” Given the lack of knowledge regarding Plaintiff’s 

methods that its counsel showed, Defendant offered reduced his responses to writing.

 On February 12, 2015, Defendant sent his responses to Plaintiff’s objections.

 On February 13, 2015, Defendant  drafted a protective order since no response was 

forthcoming from the Plaintiff. 

 On February 17, 2015, Plaintiff responded to the Defendant’s protective order with a draft of 

its own. Plaintiff’s draft  sought to place the cost and logistics of imaging the hard drive on the 

Defendant  and sought access to material outside the scope of its claims. Over the next few days 

counsel spoke regarding their expert’s technical issues with the draft order. 

 On February 23, 2015, Plaintiff filed “a partial expert witness report”3  and moved for an 

extension of time. Docs. 24 & 25. That same day, Defendant sent Plaintiff a revised protective order. 

2

3 It is unclear how a re-filing of Patrick Paige’s declaration qualifies as a a “partial expert witness report.” Cf Docs. 
2-1 & 24-1. Nonetheless, expert testimony disclosures must not be filed with the Court until they are used in the 
proceeding. Fed.R.Civ.P. 5(d).
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 On the evening of March 5, 2015, two weeks from its delivery, Defendant received a heavily 

redlined response to his most recent draft from the Plaintiff.4 

III. STANDARD OF REVIEW

 Plaintiff’s motion fails to cite any applicable law or regulation in support of its argument that 

“good cause exists to grant the instant motion.” Doc. 25 ¶ 11. It  is neither the Court’s nor the 

Defendant’s function to develop  arguments on the Plaintiff’s behalf. See McPherson v. Kelsey, 125 F.

3d 989, 995-96 (6th Cir. 1997) (“[I]ssues adverted to in a perfunctory  manner, unaccompanied by 

some effort at  developed argumentation, are deemed waived. It is not sufficient  for a party  to mention 

a possible argument in the most skeletal way, leaving the court to put flesh on its bones.”); Meridia 

Prods. Liab. Litig. v. Abbott Labs., 447 F.3d 861 (6th Cir. May 11, 2006).

 Nonetheless, although no law is cited, Plaintiff is in essence arguing that the Court should 

extend the dates set in a pretrial order issued pursuant to Fed.R.Civ.P. 16(b). 

 Fed.R.Civ.P. 16(b) requires the Court, in each civil action which is not exempt from that rule, 

to “enter a scheduling order that limits the time” to, inter alia, file motions, identify  expert witnesses, 

and complete discovery. The rule further provides that “[a] schedule shall not be modified except 

upon a showing of good cause …” See Fed.R.Civ.P. 16(b).

Although the Court has broad discretion to modify  its own pretrial orders, it  must  be 
remembered that “[a]dherence to reasonable deadlines is … critical to maintaining 
integrity in court  proceedings” and that pretrial scheduling orders are “the essential 
mechanism for cases becoming trial-ready in an efficient, just, and certain manner.” 
In evaluating whether the party  seeking modification of a pretrial scheduling order 
has demonstrated good cause, the Court  is mindful that “[t]he party  seeking an 
extension must show that  despite due diligence it could not have reasonably  met the 
scheduled deadlines.” The focus is primarily  upon the diligence of the movant; the 
absence of prejudice to the opposing party  is not equivalent to a showing of good 
cause. Of course, “[c]arelessness is not  compatible with a finding of diligence and 
offers no reason for a grant  of relief.” Further, although the primary focus of the 
inquiry is upon the moving party’s diligence, the presence or absence of prejudice to 
the other party or parties is a factor to be considered. It is with these standards in 
mind that the instant motion will be decided.

Shrieve v. DaimlerChrysler Corp., No. 05-cv-0446-TPK, 2006 U.S. Dist. LEXIS 35330, *1-2 (S.D. 

Ohio May 31, 2006) (internal citations omitted). See also Tdata, Inc. v. Aircraft Tech. Publrs., No 03-

cv-0264-TPK, No. 04-cv-1072-TPK, 2006 U.S. Dist. LEXIS 39260, *5-6 (S.D. Ohio June 14, 2006).

3

4 Plaintiff’s continuing reluctance to speak with Defendant on the phone to resolve issues has further compounded 
delays in this matter as emails often take days, if not weeks, to be answered by the Plaintiff.
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 The touchstone of ‘good cause’ under Rule 16(b) therefore is diligence. Id. See also Inge v. 

Rock Financial Corp., 281 F.3d 613, 625-26 (6th Cir. 2002) (in evaluating whether good cause exists 

to extend court-ordered deadlines, the primary focus of the inquiry  is upon the moving party’s 

diligence); Haines v. Franklin County Sheriff Dep’t, No. 11-cv-974-TPK, 2013 U.S. Dist. LEXIS 

22134, *2 (S.D. Ohio Feb. 19, 2013) (a good cause showing usually  takes the form of evidence that, 

despite the exercise of reasonable diligence, the party was unable to meet the date).

 Plaintiff, however, has identified nothing which would support a finding that  it acted with 

diligence regarding its expert report.

IV. ARGUMENT

A. Good Cause Cannot be Premised upon a Misstatement.

 In support of its argument, Plaintiff’s motion begins with a misstatement.

“Plaintiff requested forensically sound copies of all of Defendant’s hard drives in its 
First Request for Production which was served on January 2, 2015.”5 

Doc. 25, ¶ 3.

 Though necessary for establishing good cause, this statement is not accurate.

 What Plaintiff continues to request, and what Defendant objects to, is “a forensically sound 

copy  (a clone) of the hard drive for each Computer Device in your house, apartment or dwelling in 

the past four years.” Ex. A, p. 7 ¶ 1.

 To wit, Plaintiff defines a ‘Computer Device’ as:

“any  computer device, including any  computer laptop or desktop, mobile phone, iPad 
or other tablet computer, external hard drive, portable hard drive, mp3 player, or 
electronic device capable of connecting to the internet or storing electronic data used 
by, or within the possession and control of you during the time of infringement.” 

Ex. A, p. 3 ¶ 2.

 Plaintiff thereafter defines ‘control’ as: 

“in your possession, custody, or control and includes documents and things in the 
possession, custody or control of any other person in your house, apartment or 
dwelling.” 

Id. at ¶ 3.

4

5 Defendant responded to Plaintiff’s production requests on January 23, 2015; not February 3, 2015. 
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 Plaintiff’s request, therefore, is not for Defendant’s hard drive, but for all of the hard drives 

located at  that address.6 See Surbella v. Foley, No. 05-cv-0758-TPK, 2006 U.S. Dist. LEXIS 55749, 

*5 (S.D. Ohio Aug. 10, 2006) (“[T]he Court is not  persuaded that plaintiffs have yet made a proper 

request for the software. It seems unusual that if the software plays a central role in this case, 

plaintiffs’ document request would not  ask for the software specifically other than in a generic 

request for trial exhibits.”). Plaintiff made this general request again in its objections to Defendant’s 

responses. No further attempt  was made by  the Plaintiff in requesting Defendant’s hard drive alone 

until February  23, 2015. Surbella, 2006 U.S. Dist. LEXIS 55749, at *5. (“[T]he fact that plaintiffs 

may have belatedly  requested production … is irrelevant to the question of whether they  exercised 

the appropriate measure of diligence in meeting the … deadline.”). 

B. Plaintiff Fails to Establish Due Diligence.

 First, this is a discovery  schedule which the Plaintiff drafted, filed and consented to before 

the Court. 

 Second, Plaintiff expressed to the Defendant  as early  as February 5, 2015, its inability  to 

meet the February 23, 2015, disclosure date. See Ex. B. As Plaintiff claimed to need four additional 

weeks,7 its inability  to comply  was not dependent upon examining the Defendant’s hard drive. This 

remains true even if Defendant immediately capitulated to Plaintiff’s demands and turned over his 

drive. Plaintiff, therefore, is belatedly  requesting to extend a discovery  deadline it never had any 

intention of meeting to begin with. 

 Third, imaging the hard drive and examining it are two distinct things. Plaintiff, at the very 

least could have imaged the drive while a protective order was being hashed out.8 See e.g. Haines, 

2013 U.S. Dist. LEXIS 22134, at *4 (internal citations omitted) (“where a litigant has conducted little 

or no discovery and, when faced with an imminent discovery  deadline, has offered the tepid excuse 

that it was attempting to settle the case” good cause does not exist). Indeed, when asked when and 

how the Defendant should make his drive available for imaging, Plaintiff’s counsel replied there was 

5

6  More so, Plaintiff initially sought devices from two years prior to the period of alleged infringement, which 
Plaintiff defines as “March 24, 2013 through May 20, 2014.”

7 It remains unclear why four weeks are required. As identified in the response to Plaintiff’s Interrogatory No. 4, 
what’s at issue is a single hard drive. At most, only two weeks are required. Something Defendant’s expert was able 
to do in preparation for this case.

8 Part of the problem in agreeing to a protective order in Plaintiff’s insistence on carte blanche access to Defendant’s 
drive.
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no procedure currently in place, but he would ask. See Ex. C. In an effort to move the litigation 

forward, Defendant even offered Plaintiff an image in his possession properly  done and documented 

by  a third party. This is an image which Defendant’s expert relied on in preparing the defense. 

Defendant  only  asked to be reimbursed for the cost of the image. Plaintiff declined to accept, despite 

knowing that having the drive re-imaged will require both experts to use that image, causing 

additional delay and costs to the Defendant.

 Due diligence herein would have consisted of making a proper document request  for the hard 

drive promptly after the Rule 26(f) conference; at  least imaging the drive while a protective order 

was finalized or filing a motion for an extension of the expert disclosure date prior the due date. Not 

only  did Plaintiff do none of these things, it  did so without  any explanation of why these delays 

occurred. Consequently, Plaintiff failed to act  with the type of due diligence necessary  to establish 

good cause for the modification of a Rule 16(b) pretrial order.

Without evidence of some diligence on plaintiff’s part, the mere absence of prejudice 
to the opposing party is not  sufficient  to permit the Court  to grant the motion. 
Otherwise, scheduling orders would have no impact in cases where delays were not 
prejudicial, and parties would have no incentive to act  diligently  to meet court-
ordered deadlines so long as their delays could be accommodated.

Shrieve, 2006 U.S. Dist. LEXIS 35330, at *2.

V. CONCLUSION

 For the reasons cited above, the Plaintiff’s failure to meet  the February  23, 2015 deadline is 

not  substantially justified. There is simply  no evidence in the record from which one could conclude 

that Plaintiff made any effort, let alone a diligent one.

 Any further delays  will unfairly  prejudice the Defendant and will unduly  delay the remaining 

discovery  and trial dates for this case, resulting in additional time and expense incurred by  the parties 

and this Court. See Commerce Benefits Group, Inc. v. McKesson Corp., No: 07-cv-2036, 2008 U.S. 

Dist. LEXIS 15181, *8 (N.D. Ohio Feb. 13, 2008).

Dated: March 6, 2015    

       Respectfully, 

       s/ Jason Sweet            
       Jason E. Sweet (BBO# 668596) 
       BOOTH SWEET LLP
       32R Essex Street

6
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       Cambridge, MA 02139
       Tel.: (617) 250-8619
       Fax: (617) 250-8883
       Email: jsweet@boothsweet.com
       Pro Hac Vice Appearance

CERTIFICATE OF SERVICE

 I hereby  certify that on March 6, 2015, the foregoing document, filed through the ECF 
system, will be sent electronically to the registered participants as identified on the Notice of 
Electronic Filing, and paper copies will be served via first-class mail to those indicated as non-
registered participants.

       s/ Jason Sweet            

7
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