
UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 
 

MALIBU MEDIA, LLC, 
 
  Plaintiff, 
 
vs.       Case No. 14-cv-12409 
       Hon. George Caram Steeh 
MICHAEL BRAUN, 
 
  Defendant. 
     / 
 
Paul J. Nicoletti (P44419) 
Attorney for Plaintiff 
Nicoletti Law, PLC 
33717 Woodward Avenue, Suite 433 
Birmingham, MI  48009 
(248) 203-7800 
 
Bruce T. Wallace (P24148) 
Oscar A. Rodriguez (P73413) 
Attorneys for Defendant 
Hooper, Hathaway, Price, 
  Beuche & Wallace 
126 South Main Street 
Ann Arbor, MI  48104 
(734) 662-4426 
     / 
 
 

REPLY BRIEF IN SUPPORT OF DEFENDANT’S 
MOTION FOR STAY OF DISCOVERY 

 
 
 
 
 

2:14-cv-12409-GCS-MKM   Doc # 23   Filed 03/02/15   Pg 1 of 10    Pg ID 348



I. INTRODUCTION 
 

 Defendant Michael Braun (“Braun”) has been named in one of the 

hundreds, if not thousands of lawsuits filed by Malibu Media, LLC (“Malibu 

Media”), a copyright troll which has no reasonable basis, and conducted no 

reasonable investigation to form a basis for alleging that Mr. Braun violated the 

copyright laws, illegally downloaded pornographic movies, or is otherwise guilty 

of infringing the plaintiff pornographer’s alleged copyrights.  Communications 

dating from the outset of this inexcusable lawsuit, which were reiterated before the 

Court at its initial scheduling conference, and which are detailed in Mr. Braun’s 

pending Motions to Dismiss and for Stay of Discovery, make it clear that Malibu 

Media has no idea who, if anyone, is guilty of the infringement alleged in its 

Complaint.  Having failed to identify an individual who did violate the law, Malibu 

Media instead launched a reckless federal court “fishing expedition” to find 

someone to sue, and brought suit against an innocent computer owner with a 

Comcast Internet account who adamantly denies the allegations of the Complaint.  

Malibu Media’s purposeful use of the federal complaint and discovery processes to 

find a party to sue, rather than to support a case against the party it did sue, is an 

improper tactic that should not be sanctioned.  As fully set forth in Defendant’s 

Motion to Dismiss, Malibu Media has violated Rule 11 and the procedures 
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governing federal discovery.  These circumstances strongly dictate in favor of 

staying discovery altogether until that Motion is resolved.  

 Plaintiff’s response to the Motion for Stay is nothing more than an attempted 

end run around the core point of Defendant’s motions and is unavailing. Rather 

than meet Defendant’s charges head-on, Plaintiff’s response brief proceeds as 

though there is nothing unusual about suing an innocent party in order to learn the 

identity of a possibly guilty party. Despite having fair notice from the onset of 

litigation that this issue would be raised in a dispositive motion, and despite having 

received a timely (three days early) notice of objection to all of its discovery based 

on the prospective dismissal of the lawsuit, Plaintiff feigns surprise and prejudice 

that the details of Defendant’s position are contained in the pending motions, rather 

than in the original notice of objections that was timely filed. Plaintiff cites no 

authority for overcoming the obvious logic of a discovery stay under these unique 

circumstances, relying heavily instead on the timing of the objections (three days 

early), the timing of the motions (four days later) and a misleading, if not flatly 

deceitful, claim that it will be unfairly prejudiced by lost computer data if a short 

stay is granted. This thin and legally unsupportable argument is factually wrong 

and procedurally insufficient. 

II. ARGUMENT 
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A. Malibu’s Own Authorities And Previous Positions On 
The Issue Confirm That A Stay Of Discovery Is 
Appropriate 
 

Plaintiff itself agrees that a stay of discovery is necessary when a Motion to 

Dismiss challenges the legal merits of the complaint and, if granted, the motion 

would dispense with the need for discovery. See Plaintiff’s Response Brief (Doc. 

#21) at page 3: “[A stay of discovery is appropriate in] a situation in which it is 

patently obvious to the court that a case will “almost certainly” be dismissed, either 

because the complaint is facially without merit or because the defendant is 

necessarily immune from liability.” In Malibu Media, LLC v. Fantalis, 12-cv-

00886-MSK-MEH, D. Co., April 4, 2012, a case very similar to this one (a 

copyright infringement claim against the account holder of an IP address), Malibu 

Media argued the following in its own motion to stay discovery pending resolution 

of its own motion to dismiss the defendant’s counterclaim:  

A stay of discovery pending the determination of a 
dispositive motion is an eminently logical means to 
prevent wasting the time and effort of all concerned, and 
to make the most efficient use of judicial resources.” 
Blixseth v. Cusham & Wakefield of Colorado, Inc., 2012 
WL 3962800, *1 (D.Col. 2012). 

  ***** 
When there is an outcome dispositive motion that will 
affect the scope of permissible discovery, this Court has 
routinely stayed discovery. See e.g., Genberg v. Porter, 
2012 WL 640150 (D.Colo. 2012). 
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See page 8 of Malibu’s motion to stay in the Fantalis case, attached hereto as 

Exhibit A. Even more to the point is the following passage from the same brief in 

support of that motion, which clearly illustrates why, a stay of discovery during the 

pendency of Mr. Braun’s Motion to Dismiss is appropriate in this case. In Fantalis, 

Malibu Media argued: 

Here, while both Plaintiff and Defendant have an interest 
in furthering the progress of this matter that interest is 
substantially outweighed by Plaintiff’s interest in 
avoiding the necessity of culling documents, responding 
to discovery, and risking the public disclosure of private 
and confidential information that will have no bearing on 
this matter. As for prejudice, neither party will be 
prejudiced should the Court enter a short stay of the 
discovery in this matter pending its adjudication of 
Plaintiff’s motion to dismiss. Delay alone is not legal 
prejudice. Instead, legal prejudice occurs only when the 
delay may lead to the destruction or spoliation of 
evidence. There is no chance of that occurring here. 
Further, neither party will be burdened by putting the 
horse before the cart. Indeed, it makes much more 
sense for the Court to adjudicate Plaintiff’s Motion to 
Dismiss so that all of the parties can ascertain the 
scope of Defendant’s permissible discovery. 
Additionally, it would be more convenient for the 
Court to stay discovery during the pendency of the 
motion to dismiss because Defendant will likely 
withdraw many of its discovery requests once his 
claims are dismissed. Therefore, the Court may not ever 
have to resolve these issues. 
 

See Exhibit A, page 8-9 (emphasis added).  

Malibu Media’s claim against Fantalis was the same as here: direct 

copyright infringement in violation of the Copyright Act through the use of 
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BitTorrent programs. The motion to stay was filed some 7 months after the 

complaint was filed. The motion to stay was granted. It is therefore disingenuous, 

to say the least, for Malibu Media to now shamelessly argue that it will be 

“unfairly and unnecessarily prejudiced” by a stay of discovery under circumstances 

virtually identical to the Fantalis case.   

Plaintiff further claims that it will be prejudiced because even Defendant’s 

normal computer usage will cause evidence in this case to be destroyed 

permanently. The Court is directed to Malibu Media, LLC v. Doe, 14-cv-01280-

SD, E.D. Pa, February 28, 2014. That case was yet another of Plaintiff’s run-of-

the-mill direct infringement complaints based on the alleged illegal downloading 

and distribution of its pornographic films. Approximately 8 months after it initiated 

the case, Malibu Media requested defendant’s computers and hard drives. 

Defendant moved for a protective order. Notably absent from Malibu Media’s 

response to that motion is any concern that daily use of a computer leads to the 

destruction of evidence. See Exhibit B. The same is true in another similar case, 

Malibu Media, LLC v. Cuddy, 13-cv-02385-WYD-MEH, (D. Co.). The following 

excerpt from Malibu Media’s motion to compel, filed almost one year after it 

initiated the case, clearly demonstrates that Plaintiff is not concerned that normal 

use of the computers in question will cause evidence to be permanently lost.  The 

6 
 

2:14-cv-12409-GCS-MKM   Doc # 23   Filed 03/02/15   Pg 6 of 10    Pg ID 353



below passage explains the way in which Plaintiff limits its search of the drives in 

question and describes the information its expert can obtain. 

However, to accommodate Defendant’s concern 
regarding privileged and confidential information, 
Plaintiff agreed to limit the scope to Plaintiff’s 
copyrighted works, peer-to-peer file sharing programs, 
torrent files, torrent file fragments, any files pertaining to 
peer-to-peer clients, files pertaining to peer-to-peer 
distribution; web history relating to BitTorrent activity, 
and evidence that significant alterations have been 
made to the hard drives consistent with the deletion 
or suppressing of evidence. 
 
Plaintiff’s forensic expert will perform a search of the 
imaged hard drives for: (1) torrent files; (2) torrent file 
fragments; (3) any files pertaining to peer-to-peer clients; 
(4) any files pertaining to peer-to-peer distribution; (5) 
web history relating to BitTorrent activity; and (6) any 
evidence that significant alterations have been made 
to the hard drives consistent with the deletion or 
suppressing of evidence. Lastly, Plaintiff’s forensic 
expert may conduct any other actions that may be 
necessary to determine if significant alterations have 
been made to the hard drives consistent with the 
deletion or suppressing of evidence. 
 

See page 5 of Malibu’s motion to compel, attached hereto as Exhibit C. (emphasis 

added).  Clearly, Malibu Media’s experts are able to determine which data has 

been deleted, altered or suppressed. Later in the same motion to compel Plaintiff 

reaffirms its belief that a forensically sound copy of the defendant’s hard drives 

will contain all data:  

All of the requested hard drives and electronic data are 
accessible. Indeed, “[a]ny data that is retained in a 
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machine readable format is typically accessible.” 
Zubulake, at 318. Further, electronic data on hard 
drives are considered to be the most accessible. See Id. 
(emphasis added). “Although parties in the past have 
been able sometimes to shift the majority of the costs of 
document production to the requesting party merely by 
making records available for inspection, that cost-
shifting tactic is less available and less necessary when 
the information is stored in computers.” Bills v. 
Kennecott Corp., 108 F.R.D. 459, 462 (D. Utah 1985). 
 

See p. 9 of Exhibit C. It is evident from Malibu Media’s voluminous filings and 

dogged pursuit of these claims that a defendant’s attempt to erase or alter the data 

on computers will be futile; Malibu Media’s experts have the tools necessary to 

retrieve even the “lost” data. Therefore, Plaintiff’s misleading argument that if the 

hard drives are not produced immediately it will suffer prejudice (e.g. because data 

will be lost) should be disregarded for purposes of Defendant’s motion to stay.  It 

is clear that if Plaintiff believed, even for a second, that data necessary to prove its 

case was lost forever by the owner’s normal use of his or her computers, we would 

have seen more urgency from the start in this case and in the hundreds, if not 

thousands, of almost identical cases this Plaintiff has filed throughout the country 

alleging copyright infringement.  

III. CONCLUSION 

For the foregoing reasons, and for the reasons contained in his motion (Doc. 

#19), Defendant Michael Braun respectfully requests that the Court issue a 

temporary stay of discovery. 
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Respectfully submitted,  

       HOOPER, HATHAWAY, PRICE, 
         BEUCHE & WALLACE 
 
 
Dated:  March 2, 2015   BY: /s/Oscar A. Rodriguez    
       Bruce T. Wallace (P24148) 

Oscar A. Rodriguez (P73413) 
       Attorneys for Defendant 
       126 South Main Street 
       Ann Arbor, MI  48104 
       (734) 662-4426 
       orod@hooperhathaway.com
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CERTIFICATE OF SERVICE 
 

 I hereby certify that on March 2, 2015 I electronically filed the foregoing 
REPLY BRIEF IN SUPPORT OF DEFENDANT’S MOTION FOR STAY OF 
DISCOVERY with the Clerk of the Court using the ECF system which will send 
notification of such filing to the following: 
 
Paul J. Nicoletti  
Nicoletti Law, PLC 
33717 Woodward Avenue 
Suite 433 
Birmingham, MI  48009 
pauljnicoletti@gmail.com 
 

Respectfully submitted,  

       HOOPER, HATHAWAY, PRICE, 
         BEUCHE & WALLACE 
 
Dated:  March 2, 2015   BY: /s/Oscar A. Rodriguez    
       Bruce T. Wallace (P24148) 

Oscar A. Rodriguez (P73413) 
       Attorneys for Defendant 
       126 South Main Street 
       Ann Arbor, MI  48104 
       (734) 662-4426 
       orod@hooperhathaway.com 
 
 

 

 

 

  

2:14-cv-12409-GCS-MKM   Doc # 23   Filed 03/02/15   Pg 10 of 10    Pg ID 357

mailto:pauljnicoletti@gmail.com
mailto:orod@hooperhathaway.com

