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UNITED STATES DISTRICT COURT 

MIDDLE DISTRICT OF FLORIDA 

FORT MYERS DIVISION 

 

 MALIBU MEDIA, LLC,     

 

Plaintiff,      

v.       Civil Case No: 2:14-cv-00510-JES-DNF 

 

AMANDA WHALEY,       

 

Defendant.  

_____________________________/  

 
ANSWER AND AFFIRMATIVE DEFENSES 

 

COMES NOW, defendant, AMANDA WHALEY, in response to plaintiff’s, MALIBU 

MEDIA, LLC, Amended Complaint, and files this Answer and Affirmative Defenses, and states 

as follows:   

Introduction 

1. Admitted. 

2. Denied. 

3. Without knowledge, therefore denied. 

Jurisdiction and Venue 

4. Admitted. 

5. Denied. 

6. Without knowledge, therefore denied. 

7. Denied. 

Parties 

8. Without knowledge, therefore denied. 

9. Admitted.  
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Factual Background 

10. Without knowledge, therefore denied. 

11. Without knowledge, therefore denied. 

12. Without knowledge, therefore denied. 

13. Admitted. 

14. Without knowledge, therefore denied. 

15. Without knowledge, therefore denied. 

16. Without knowledge, therefore denied. 

17. Denied. 

18. Denied.   

19. Denied. 

20. Without knowledge, therefore denied. 

21. Without knowledge, therefore denied. 

22. Denied.   

23. Without knowledge, therefore denied. 

24. Filed simultaneously with this Answer and Affirmative Defenses, defendant moves to 

strike this allegation as an insufficient form of notice pleading and a redundant, immaterial, 

impertinent, or scandalous matter. Without waiving said objection, defendant denies Paragraph 24 

in its entirety. 

25. Filed simultaneously with this Answer and Affirmative Defenses, defendant moves to 

strike this allegation as an insufficient form of notice pleading and a redundant, immaterial, 

impertinent, or scandalous matter. Without waiving said objection, defendant denies Paragraph 25 

in its entirety. 
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26. Filed simultaneously with this Answer and Affirmative Defenses, defendant moves to 

strike this allegation as an insufficient form of notice pleading and a redundant, immaterial, 

impertinent, or scandalous matter. Without waiving said objection, defendant denies Paragraph 26 

in its entirety. 

27. Filed simultaneously with this Answer and Affirmative Defenses, defendant moves to 

strike this allegation as an insufficient form of notice pleading and a redundant, immaterial, 

impertinent, or scandalous matter. Without waiving said objection, defendant denies Paragraph 27 

in its entirety. 

Miscellaneous 

28. Denied. 

29. Without knowledge, therefore denied. 

COUNT I 

Direct Infringement Against Defendant 

30. The answers to the allegations contained in paragraphs 1-29 are hereby re-answered as if 

fully set forth herein. 

31. Without knowledge, therefore denied. 

32. Denied. 

33. Denied. 

34. (A) Denied. 

 (B) Denied. 

 (C) Denied. 

 (D) Denied. 

35. Denied. 
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Demand for Attorney’s Fees and Cost of Suit 

 As a result of the Defendant’s Amended Complaint, AMANDA WHALEY is obligated to 

pay her attorney of record a reasonable fee to defend against the allegations made, and has incurred 

other costs in this action. Under 17 U.S.C. § 505, the prevailing party in a civil lawsuit arising 

from copyright infringement is entitled to recover reasonable attorney’s fees and full court costs.  

 The Eleventh Circuit held in Cable/Home Communication Corp. v. Network Productions, 

902 F.2d 829, 853 (11th Cir. 1990), that the Copyright Act explicitly provides that the Court may, 

in its discretion, award a reasonable attorney’s fee to the prevailing party as part of its costs, and 

that a showing of bad faith or frivolity is not a precondition to such: 

 [T]he Copyright Act explicitly provides that “the court in its discretion may allow 

 the recovery of full costs by or against any party . . . [and] may also award a 

 reasonable attorney’s fee to the prevailing party as part of the costs.” . . . In this 

 circuit, a showing of bad faith or frivolity is not a precondition to awarding 

 attorney’s fees.  We have adhered to the only two statutory requirements: the fee 

 award should be granted to the prevailing party and the amount should be 

 reasonable. 

 

Cable/Home Commc’n Corp. v. Network Prod., 902 F.2d 829, 853 (11th Cir. 1990) (citations 

omitted) (emphasis added). 

WHEREFORE, defendant, AMANDA WHALEY, demands judgment in her favor, prays 

that plaintiff, MALIBU MEDIA, LLC, take nothing by reason of its Amended Complaint, that 

AMANDA WHALEY go hence without day, be awarded her costs and attorney’s fees, and that 

the Court grants such further relief as it deems equitable and just under the circumstances. 

Affirmative Defenses 

I. First Affirmative Defense: Failure to Join Indispensable Parties 

This action cannot stand because plaintiff failed to join the other alleged swarm members, 

as necessary parties, who participated in the same transaction or occurrence, and who would be 
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jointly and severally liable, if at all, to the plaintiff for their concerted action. Federal Rule of Civil 

Procedure 19(a) states: 

(1) Required Party. A person who is subject to service of process and whose joinder will 

 not deprive the court of subject-matter jurisdiction must be joined as a party if: 

 

 (A) in that person’s absence, the court cannot accord complete relief among  

  existing parties; or 

 

 (B) that person claims an interest relating to the subject of the action and is so  

  situated that disposing of the action in the person’s absence may: 

 

  (i) as a practical matter impair or impede the person’s ability to protect the 

   interest; or 

 

  (ii) leave an existing party subject to a substantial risk of incurring double, 

   multiple, or otherwise inconsistent obligations because of the interest. 

 

Federal Rule of Civil Procedure 19(a). 

 

 Plaintiff pleads that WHALEY and other unnamed swarm members participated in the 

same transaction or occurrence by collaborating to download a single film from multiple file bits. 

The unnamed defendants are the internet users who “directly interact[ed] with each other in order 

to distribute a large file,” i.e., a singular digital movie. (Compl.¶ 11) As alleged by the plaintiff, 

the “users then exchange[d] small bits among each other…” (Compl.¶ 12) No single member of 

the swarm distributed the entire file, but rather, bits of the same copy of each file, thus rendering 

each swarm member to be an indispensable party required for full and complete relief. 

 II. Second Affirmative Defense: Plaintiff Seeks Duplicative Recovery 

 Plaintiff filed individual lawsuits, including this action, against individual swarm members, 

on the same transaction and occurrence. Plaintiff alleged that twenty-five (25) movies were 

infringed upon, thus, twenty-five (25) transactions occurred. It is undisputed that Plaintiff is suing 

across the state and across the nation in multiple infringement actions for a single movie download, 

“a digital media file.” (Compl.¶ 16) Defendant would show the Court at least two examples of 

members of the same swarm (same “digital media file”) being sued in separate lawsuits. One 
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example pairs two lawsuits that were both filed in the Florida Middle District Court. The other 

example pairs a lawsuit filed in this Florida Middle District with a lawsuit filed in an Ohio District 

Court.  

 By analogy, the Eleventh Circuit Court of Appeals ruled that “it is the policy of the IRS to 

collect the delinquent tax only once.” United States v. Huckabee Auto Co., 783 F.s2d 1546, 1548 

(11th Cir. 1986). “Double recovery by the government is not necessary to fulfill § 6672’s primary 

purpose—protection of government revenues.” Id. (quoting Brown v. United States, 591 F.2d 

1136, 1143 (5th Cir. 1979)). 

 III. Third Affirmative Defense: Estoppel 

 Plaintiff sues regarding the movie titled Erotic Stretching and Sex, with defendants being 

identified in two separate cases, unequivocally by the same exact file hash that plaintiff sues under 

for money damages in the present case, i.e., Erotic Stretching and Sex, to-wit: file hash number 

9F3BB8FFB46702FBF1716393050782F0AC056575. The file hashes are identical in Malibu 

Media v. John Doe, Middle District of Florida, Case No. 8:144-cv-01581 [Dkt. #1-1] to the file 

hash in Exhibit “A” of plaintiff’s Amended Complaint in this present action against WHALEY. 

[Dkt. # 10-1] The prior John Doe case was voluntarily dismissed by plaintiff on October 10, 2014, 

thus creating an estoppel barring plaintiff from bringing this duplicative action against another 

alleged swarm member, allegedly arising out of the same transaction or occurrence.  

 Duplicative recovery is also exhibited in relation to the movie titled, So Young, file hash 

number: 2DD8681E585A4C365B2BC5C1FDF5D642B1A3CABF, with the Doe defendants 

being identified unequivocally by the exact same file has as plaintiff sues under for money 

damages in another Middle District of Florida action, Case No: 8:14-CV-2341, filed September 

14, 2014. The prior, duplicative lawsuit against a fellow swarm member was filed by the plaintiff 

herein in the Southern District of Ohio, Case No: 3:14-cv-150, on May 14, 2014. The foregoing 
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examples show that plaintiff wrongfully seeks duplicative recovery by seeking damages from 

multiple defendants for the same transaction and occurrence, i.e., the same singular infringement. 

As such, plaintiff fails to state a cause of action upon which relief can be granted. Therefore, this 

action must be dismissed for defective pleading. 

 IV. Fourth Affirmative Defense: Failure to Plead Reasons for Non-Joinder 

 Should the Court find that the non-joined swarm members are “necessary” parties rather 

than indispensable parties, the Court must further find that plaintiff failed to provide any reason 

for non-joinder, as required under Federal Rule of Civil Procedure 19(c)(2). “When asserting a 

claim for relief, a party must state: (1) the name, if known of any person who is required to be 

joined if feasible but is not joined; and (2) the reasons for not joining that person.” Id. Plaintiff did 

not give any reason for failing to join any or all parties who participated in the same swarm. 

Therefore, this action cannot stand for failure to join necessary parties without a showing of a valid 

reason for non-joinder, and must be dismissed. 

 V. Fifth Affirmative Defense: Failure to Plead Concerted Action 

 Under Federal Rule of Civil Procedure 20(b), plaintiff has a right to assert claims for relief 

against each swarm member, jointly and severally. Plaintiff’s purposeful failure to plead joint and 

several liability is an improper attempt to be made greater than whole. Non-cumulative joint and 

several liability cannot stand, where plaintiff relies on a theory of concerted conduct and liability. 

As such, plaintiff fails to state a cause of action upon which relief can be granted. Therefore, this 

action must be dismissed for defective pleading. 

 VI. Sixth Affirmative Defense: Undue Prejudice 

 Defendant is unduly prejudiced by this action, were it to continue without the inclusion of 

the alleged concerted infringers. The absence of the alleged concerted infringers, who would be 

pro rata liable, if at all, for the total statutory damages plaintiff seeks prejudicially burdens the 
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defendant because the defendant is without knowledge of the other swarm member’s conduct and 

liability, if any, resulting in the damages alleged.  

 VII. Seventh Affirmative Defense: Setoff 

 Any recovery due plaintiff in this action is subject to setoff by prior recoveries made. It is 

well known that plaintiff has filed similar lawsuits across the nation. Upon information and belief, 

plaintiff has already recovered all or a portion of its gross revenue or statutory entitlement for the 

relief sought in this action by resolution or final disposition of prior claims against other “peers” 

in the same “swarm” it now sues upon herein. As a result of pre-suit and post-suit settlements with 

multiple parties (“across the country or across the world”) plaintiff must, for the purpose of 

calculating setoff, disclose to the Court and to each defendant all compensation it has received as 

a result of the alleged downloads of each of the twenty-five (25) digital files it sues upon herein. 

 VIII. Eighth Affirmative Defense: Estoppel—Prior Election of Remedies on   

 the Part of the Plaintiff to Accept Undisclosed Settlements Severally 

 Plaintiff’s entitlement, if any, to damages that remain jointly and severally outstanding 

under plaintiff’s same transaction and occurrence theory, as pleaded, cannot stand and relief must 

be denied. It would be an injustice where plaintiff has already made an election of remedies to 

accept undisclosed settlements jointly, to now move severally. U.S. v. Eli R. Price, Executor of 

Joseph Archer, 50 U.S. 83, 94 (1850). (“But having once made his election and obtained a joint 

judgment, his bond is merged in the judgment, quia transit in rem judicatam. It is essential to the 

idea of election that a party cannot have both.”) 

 IX. Ninth Affirmative Defense: Unclean Hands 

 Plaintiff is estopped from bringing this action for having participated in the conduct 

complained of, thus having unclean hands. Notwithstanding four (4) years of filing lawsuits over 

thousands of alleged downloads of its pornographic content, MALIBU MEDIA, LLC, continues 
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to make its copyrighted material available on the internet, knowing, and perhaps directing, multiple 

mass torrent sites to facilitate file sharing under the guise of free download without taking 

electronic counter-measures (ECM) to prevent such repeated occurrences.  

 X. Tenth Affirmative Defense: Failure to Mitigate  

 A simple Google search done on May 27th, 2015, using the randomly selected title of one 

of the twenty-five (25) titles plaintiff, MALIBU MEDIA, LLC, seeks damages for in this action, 

Elle Hearts Girls, incorporated into the search term “free porn video elle hearts girls” reveals 

6,460,000 results. (A copy of the Google result is attached hereto as Exhibit “A”.) A print out of 

the first three pages of results is attached hereto and fully incorporated in this affirmative defense 

demonstrates the abundance of advertised free access to plaintiff’s copyrighted material. Rather 

than employing electronic counter-measures (ECM) or other precautionary measures, plaintiff 

relies on the federal courts across the nation to seek redress for damages which it could have 

avoided or mitigated. Plaintiff’s failure to mitigate its alleged damages bars recovery in this action. 

 XI. Eleventh Affirmative Defense: Statutory Damages Not Applicable  

 Using the plaintiff’s theory of liability, statutory damages would apply to each party named 

in a swarm for the alleged infringement of the same movie. This is impermissible under 17 U.S.C. 

§504(c). A plaintiff may only claim one statutory damage per infringement.  

 To illustrate this affirmative defense using a land-based analogy, plaintiff is suing all of 

the people sitting in a movie theater, rather than suing the theater proprietor for the unauthorized 

showing of the movie. Defendant admits that the number of viewers in the theater in this example 

would be a sound predicate upon which to calculate actual damages suffered by the movie owner, 

but not a proper multiplier of the number of statutory damages.  
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XII. Twelfth Affirmative Defense: Payment 

 Plaintiff has already been compensated and paid for the statutory or actual amount of 

damages sought in this action. 

 XIII. Thirteenth Affirmative Defense: Waiver 

 By accepting prior payment or settlements arising out of the same transaction or 

occurrence, plaintiff waived any right to pursue the remedies it seeks in this action. 

 XIV. Fourteenth Affirmative Defense: Res Judicata 

 The doctrine of res judicata states that when a matter has previously been adjudicated by a 

competent court, the same parties are not permitted to further pursue the matter. Judgment for the 

conduct complained of in the present action has already been rendered, therefore plaintiff is barred 

from bringing this action, having brought other actions to final disposition.  

 XV. Fifteenth Affirmative Defense: Mere Technical Breach 

 Equity requires defendant be released from this action because the alleged infringement, if 

any, is merely technical and due to circumstances beyond the defendant’s control. Defendant 

reasonably believed she was not infringing upon any protected intellectual property right of any 

party. The value, if any, of plaintiff’s copyrighted material has not been impaired by the acts of 

the defendant.  

 WHEREFORE, defendant, AMANDA WHALEY, demands judgment in her favor, prays 

that plaintiff, MALIBU MEDIA, LLC, take nothing by reason of its Amended Complaint, that 

AMANDA WHALEY go hence without day, be awarded her costs and attorney’s fees, and that 

the Court grants such further relief as the Court deems equitable and just under the circumstances. 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing was served on all 

parties receiving electronic notification via CM/ECF on this 27th day of May, 2015, and as of this 

date there are no non-system users. 

     Respectfully submitted by: 

  

      WILLIAM R. WOHLSIFER, PA 

  

   By: /s/ William R. Wohlsifer 

William R. Wohlsifer, Esquire 

Fla. Bar No:  86827 

1100 E Park Ave Ste B 

Tallahassee, Florida 32301 

Tel:  (850) 219-8888 

Fax: (866) 829-8174 

E-Mail:  william@wohlsifer.com 

         paralegal@wohlsifer.com 
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