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UNITED STATES DISTRICT COURT 

MIDDLE DISTRICT OF FLORIDA 

FORT MYERS DIVISION 

 

 MALIBU MEDIA, LLC,     

 

Plaintiff,      

v.       Civil Case No: 2:14-cv-00510-JES-DNF 

 

AMANDA WHALEY,       

 

Defendant.  

_____________________________/  

 
DEFENDANT’S MOTION TO STRIKE PARAGRAPHS 24, 25, 26 AND 27 FROM 

PLAINTIFF’S AMENDED COMPLAINT 

 

 COMES NOW defendant, AMANDA WHALEY, by and through her undersigned 

counsel, and moves to strike Paragraphs 24, 25, 26 and 27 of MALIBU MEDIA’s Amended 

Complaint [Dkt. #10-2] under Federal Rule of Civil Procedure 8(f) and would show as follows: 

1. Defendant moves to strike Paragraphs 24, 25, 26 and 27 of MALIBU MEDIA’s Amended 

Complaint [Dkt. #10-2] under Federal Rule of Civil Procedure 8(f) on the grounds that 

these pleadings are immaterial and scandalous. 

2. MALIBU’s Amended Complaint is expressly premised on the allegation that “Defendant 

downloaded, copied, and distributed a complete copy of Plaintiff’s movies without 

authorization as enumerated on exhibit A.” (Am. Compl., ¶ 19) [Dkt. # 10].  

3. MALIBU’s cause of action is solely limited to media content allegedly owned by plaintiff 

as described in Exhibit "B” to MALIBU’s Amended Complaint. (Am. Compl., ¶ 3) [Dkt. 

#10-2].   

4. MALIBU’s inclusion of ¶¶ 24-27 was done for an improper purpose.  

5. There exists no viable basis upon which a reasonable person could conclude that ¶¶ 24-27 

or the cumulative intent thereof serve any legitimate purpose at this stage of the litigation. 
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6. The Court can conclude from a plain reading of ¶¶ 24-27 or by the cumulative intent thereof 

that there exists no other reason for plaintiff to have included these allegations except to 

substantially and unduly harass, intimidate, or embarrass the defendant. 

7. Plaintiff’s intent to substantially and unduly harass, intimidate, or embarrass the defendant 

is readily discerned and is otherwise notoriously known as demonstrated through a pattern 

of conduct whereby the plaintiff coerces settlement by alleging illegal downloading of 

pornographic movies “to shame defendants into settlement agreements where they may 

otherwise have a meritorious defense.” Malibu Media LLC v. Doe, 2013 U.S. Dist. LEXIS 

128615 (W.D. Wis. Sept. 10, 2013) (citing Malibu Media, LLC v. Reynolds, 2013 U.S. 

Dist. LEXIS 31288 at *18-23). 

8. Plaintiff’s Paragraph 24 reads as follows: 

24. Ipp’s software also logged Defendant’s IP address being used to 

distribute third party files through BitTorrent. This evidence indicates that 

defendant engaged in BitTorrent transactions associated with 3792 files 

between 07/17/2012 and 08/08/2014. Collectively, this evidence is referred 

as the “Additional evidence”.  

 

The bad faith intent in Paragraph 24 is to use an exorbitant number (3,792) of files to give 

the impression that the plaintiff is in possession of unidentified evidence that alludes the 

defendant to be a purveyor of adult videos. A reference to hidden additional evidence is 

not a substantiate pleading, serves no legitimate purpose, and violates the notice pleading 

requirement under Fed. R. Civ. P. 8(a). This manner of pleading is also an attempt to 

circumvent the dictates of the Honorable William M. Conley for the ill intent that MALIBU 

MEDIA, LLC was sanctioned for in Malibu Media LLC v. Doe, 2013 U.S. Dist. LEXIS 

128615 (W.D. Wis. Sept. 10, 2013). 

9. Plaintiff’s Paragraph 25 reads as follows: 

      25. Plaintiff has the Additional Evidence on a document and can produce it.  
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The bad faith intent of this pleading is the same as for Paragraph 24 above. 

10. Plaintiff’s Paragraph 26 reads as follows: 

26. The Additional Evidence demonstrates that Defendant is a persistent 

BitTorrent user.  

 

The bad faith intent of this pleading is the same as for Paragraph 24 above. 

11. Plaintiff’s Paragraph 27 reads as follows: 

27. Many of the titles to the third party works may also be relevant to 

proving Defendant is the infringer because they correlate to the Defendant’s 

hobbies, profession, or other interests. 

 

The bad faith intent of this pleading is the same as for Paragraph 24 above. Moreover, by 

the inclusion of this pleading plaintiff is attempting to create a predicate to circumvent the 

exclusion against discovery of facts not likely to lead to admissible evidence, i.e., evidence 

of character. Fed. R. Evid. 404 (a)(1). 

 WHEREFORE, defendant, AMANDA WHALEY, requests this Honorable Court strike 

Paragraphs 24-27 from the Amended Complaint, and that the Court grants such further relief 

as the Court deems equitable and just under the circumstances. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing was served on all 

parties receiving electronic notification via CM/ECF on this 27th day of May 2015, and as of this 

date there are no non-system users.  

      WILLIAM R. WOHLSIFER, PA 

  

   By: /s/ William R. Wohlsifer 

William R. Wohlsifer, Esquire 

Fla. Bar No:  86827 

1100 E Park Ave Ste B 

Tallahassee, Florida 32301 

Tel:  (850) 219-8888 

Fax: (866) 829-8174 

E-Mail:  william@wohlsifer.com 

         paralegal@wohlsifer.com  

Case 2:14-cv-00510-DNF   Document 28   Filed 05/27/15   Page 3 of 3 PageID 170

mailto:william@wohlsifer.com
mailto:paralegal@wohlsifer.com

