
UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF FLORIDA 

TAMPA DIVISION 
 
MALIBU MEDIA, LLC, 
 
   Plaintiff, 
 
v. 
 
GREGORY WEAVER,  
 
   Defendant. 
_____________________________ 
 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
 
Civil Action No. 
8:14-cv-1580-VMC-TBM 
 

DEFENDANT’S MOTION FOR PROTECTIVE ORDER  
WITH INCORPORATED MEMORANDUM OF LAW 

 
COMES NOW Defendant, GREGORY WEAVER, by and through his 

undersigned counsel, and, pursuant to the Federal Rules of 

Civil Procedure, moves this Honorable Court to vacate the 

order on Plaintiff’s motion to compel (DE44) and issue a 

protective order as to Defendant’s hard drive.  Furthermore, 

because of the time constraints in the subject order, 

Defendant asks that compliance with the order be abated until 

this motion can be resolved. 

I. Introduction 

Defendant has, until now, been pro se throughout the 

litigation. However, pressured with a situation where he is 

being forced to tender his computer hard drive or potentially 

face sanctions, Defendant has retained counsel.  
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Had Defendant been represented by counsel, however, he 

would likely not have been in this situation because Plaintiff 

would have never compelled production of the hard drive.   

Plaintiff, Malibu Media, LLC, and their attorneys are 

experienced litigants, having filed more than 4000 lawsuits 

since 2012 for the alleged downloading of its pornographic 

videos via BitTorrent protocol. (See pacer.gov, search for 

party “Malibu Media.”) Having litigated virtually identical 

cases in this and other districts, Malibu Media’s attorneys 

know all too well that, within the Eleventh Circuit and in 

this Court, requests to image hard drives are not allowed. 

See, e.g., Exhibit “1,” Order by Magistrate McCoun in Malibu 

Media v. Roldan, 8:13-cv-3007 [DE70] (M.D. Fla. Mar. 26, 2015) 

(“neither Federal Rule of Civil Procedure 34 nor governing 

Eleventh Circuit authority permit unrestricted access to a 

party’s database compilations and/or computer hard drives”); 

and Exhibit “2,” Order by Magistrate O’Sullivan in Malibu 

Media v. Doe, 1:14-cv-20393 [DE38] (S.D. Fla. Jan. 22, 2015). 

 However, despite this knowledge, Plaintiff pushed 

vigorously to image Defendant’s hard drive (and make it appear 

as if doing so is just part of normal litigation). 

 

 

Case 8:14-cv-01580-VMC-TBM   Document 46   Filed 09/01/15   Page 2 of 19 PageID 216



Malibu Media, LLC v. Weaver, 8:14-cv-01580-VMC-TBM     Motion for Protective Order, Page 3 of 19	  

II. Good Cause Exists to Protect Defendant’s Hard Drive 

 It is true that a protective order must generally be 

filed prior to the expiration of the discovery period. 

However, the Court has discretion, and, when good cause is 

found, the Court can issue an order protecting a party despite 

a missed deadline.  In particular, lenience is shown toward 

pro-se litigants. See, e.g., Haines v. Kerner, 404 U.S. 519, 

92 S.Ct. 594, 30 L.Ed.2d 652 (1972); cite by Bolden v. Odum, 

695 F.2d 549, 550 (11th Cir. 1983). 

 Here, good cause exists to vacate Plaintiff’s motion to 

compel and protect Defendant from producing his hard drive 

because: (a) complete hard drive production is improper and 

not allowed by the Federal Rules (and, as stated above, 

Plaintiff knew this prior to requesting the hard drive and 

compelling its production); (b) Plaintiff filed its motion to 

compel without properly conferring with Defendant; (c) the 

hard drive contains information protected by the attorney-

client and work-product privilege, including information 

pertaining to this case;  (d) the hard drive contains personal 

financial documents belonging to Defendant and to third 

parties; (e) the hard drive contains personal client 

information, the disclosure of which would violate the rights 

of third parties, and (f) the hard drive contains the private 
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medical information and other private documents belonging to 

Defendant’s wife.  

A. Complete hard drive production is improper 

First, as mentioned above, the Federal Rules do not allow 

Plaintiff unrestricted access to computer hard drives, and 

Plaintiff’s legal contentions for seeking Defendant’s hard 

drive is not warranted by existing Eleventh Circuit 

jurisprudence. In In re: Ford Motor Company, the Eleventh 

Circuit explained: 

Under Rule 34(a), parties may request 
the other party to “produce and permit 
the party making the request . . . to 
inspect and copy, any designated 
documents (including writings, 
drawings, graphs, charts, photographs, 
phonorecords, and other data 
compilations from which information can 
be obtained, translated, if necessary, 
by the respondent through detection 
devices into reasonably usable form).” 
Fed.R.Civ.P. 34(a).  But Rule 34(a) 
does not grant unrestricted, direct 
access to a respondent's database 
compilations. Instead, Rule 34(a) 
allows a requesting party to inspect 
and to copy the product—whether it be a 
document, disk, or other device—
resulting from the respondent’s 
translation of the data into a 
reasonably usable form. 
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In re Ford Motor Co., 345 F.3d 1315, 1316-17 (11th Cir. 2003); 

Balfour Beatty Rail, Inc. v. Vaccarello, 3:06-CV-551-J-20MCR, 

2007 WL 169628, at *1 (M.D. Fla. 2007) (denying plaintiff’s 

motion to compel defendant’s hard drive in case alleging 

destruction of information on plaintiff’s computer because  

plaintiff is not allowed direct access to another party’s 

databases); Carolina Bedding Direct, LLC v. Downen, 3:13-CV-

336-J-32MCR, 2013 WL 2431972, at *1 (M.D. Fla. 2013) (denying 

motion to compel defendant’s hard drive in a case premised on 

defendant’s alleged illegal accessing of Plaintiff’s computer 

system, because Rule 34 does not grant unrestricted access to 

a respondent’s database). 

“Like the other discovery rules, Rule 34(a) allows the 

responding party to search his records to produce the 

required, relevant data. Rule 34(a) does not give the 

requesting party the right to conduct the actual search.” In 

re Ford Motor Co., 345 F.3d at 1316-17 (emphasis added). To 

gain direct access to the respondent’s databases, the court 

must make a factual finding of improper conduct and still 

protect the respondent with respect to confidentiality of non-

discoverable matters. Here, Defendant was, regrettably, late 

at producing his responses; however, he was pro se and did not 
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understand how to respond. Now that he has retained an 

attorney, he intends to tender production. 

In denying a similar request for production of a 

defendant’s hard drive, the Middle District of Florida noted 

that the plaintiff’s request simply sought computer hard 

drives and did not provide any information regarding what it 

sought to discover from them. Balfour Beatty Rail, Inc. v. 

Vaccarello, 3:06-CV-551-J-20MCR, 2007 WL 169628, at *3 (M.D. 

Fla. 2007).  Comparably here, Plaintiff simply asked for “a 

forensically sound copy (a clone) of the hard drive” of each 

and every computer device in Defendant’s home (DE37-2 at 7). 

The entire purpose of Plaintiff’s request is for fishing 

expedition. Plaintiff is not asking for particular documents 

or any information regarding what it intended to discover from 

the hard drive. It simply wants to just have free access to 

search the hard drive, which is outrageously invasive. 

“Neither party has a legal right to examine all records and 

documents in his adversary’s possession simply for the purpose 

of discovering whether they contain something which might 

benefit him.” Mobile Gas Co. v. Patterson, 288 F. 884, 886 

(M.D. Ala. 1923). “Indeed, allowing Plaintiff to gain access 

to Defendants’ hard drives in this case would permit Plaintiff 

to engage in a fishing expedition.” Balfour Beatty Rail, Inc. 
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v. Vaccarello, 3:06-CV-551-J-20MCR, 2007 WL 169628, at *3 

(M.D. Fla. 2007).  Accordingly, the request is invasive, 

improper, and should not be condoned by this Court. 

B. Plaintiff filed a motion to compel without properly 
conferring  

Next, Plaintiff’s motion to compel should not have been 

granted because Plaintiff failed to properly confer.  

Plaintiff’s motion to compel (DE37), filed June 16, 2015, 

states that Defendant’s discovery was due on June 1, 2015. 

If Plaintiff had made a reasonable attempt to confer, and 

actually had conferred, it probably would have obtained a 

response to its requests for discovery and would have not had 

to file a motion to compel. Defendant, pro se, had never dealt 

with litigation or discovery before and did not understand 

everything that went along with it. Moreover, he was being 

inundated with Plaintiff’s grossly overbroad, not to mention 

confusing, discovery requests, and, as such, was becoming 

overwhelmed. Therefore, in this instance, before Plaintiff 

filed a motion to compel, its attorneys were bound to confer. 

By not conferring, they took advantage of an unrepresented 

Defendant. 

Before a party files a motion pertaining to discovery, 

Rule 26(c)(1), Federal Rules of Civil Procedure, requires a 
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good-faith conference, or at least an attempt to make a good-

faith conference.  In its certificate of good-faith conference 

(DE37 at 5-6), Plaintiff’s counsel alludes to having left one 

voicemail message. It also mentions having sent 2 email 

messages, and 1 letter. Although that may arguably constitute 

an “attempt,” pursuant to Rule 26(c), it is not enough to 

comply with the Local Rules. Middle District of Florida Local 

Rule 3.01(g) requires a moving party to “confer” with the 

opposing party in a good-faith effort to resolve the issues 

raised by a motion. This rule is “strictly enforced.” Middle 

District Discovery (2001) at 20.  “The purpose of Local Rule 

3.01(g) ‘is to require the parties to communicate and resolve 

certain types of disputes without court intervention.’” Lippy 

v. Metropolitan Cas. Ins. Co., 2010 WL 4007035, *1 (M.D. Fla. 

Oct. 13, 2010) (citation omitted)).  “The term ‘communicate’ 

has been further clarified to mean, ‘to speak to each other in 

person or by telephone, in a good faith attempt to resolve 

disputed issues.’” Lippy, 2010 WL 4007035 (emphasis added) 

(citing Davis v. Apfel, 2000 WL 1658575 (M.D. Fla. 2000)); 

cited by Greenwood v. Point Meadows Place Condo. Ass’n, Inc., 

3:10-CV-1183-J-34TEM, 2011 WL 5358682 (M.D. Fla. 2011) (“Many 

potential discovery disputes are resolved (or the differences 

narrowed or clarified) when counsel confer in good faith”).  
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“The term ‘confer’ in Rule 3.01(g) requires a substantive 

conversation in person or by telephone in a good faith effort 

to resolve the motion without court action and does not 

envision an email, fax or letter.  Counsel who merely 

‘attempt’ to confer have not ‘conferred.’” Esteves v. SunTrust 

Banks, Inc., 2014 WL 1328401 *2 (M.D. Fla. Apr. 2, 2014) 

(emphasis added).   

In the Middle District of Florida, an email or a letter 

does not count as a conference to satisfy the good-faith 

requirement. See, e.g., Espinal v. Professional Recovery 

Services, Inc., 2010 WL 4392912, *1 (M.D. Fla. Oct. 29, 2010) 

(“It appears Plaintiff's counsel would have this Court accept 

three emails that were evidently sent to Defendant's counsel 

as satisfactory consultation under Local Rule 3.01(g). The 

Court declines to do so.”).1 

Although Plaintiff included a Local Rule 3.01(g) 

Certification in its motion (DE37 at 5-6), no actual 

conference took place.  Outside emails and a letter, the only 

attempt at a conference was “a voicemail.” Therefore, because 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	   	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
1  Contra, S.D. Fla. Local Rule 7.1(a)(3) (specifying that “confer” means 
“orally or in writing”)Although Malibu Media’s counsel are located in 
Miami, where the Southern District of Florida is located, they have filed 
many dozens of cases in the Middle District of Florida, including this 
judicial division, and have litigated such since 2012. They are patently 
aware of the Local Rules. 
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Rule 3.01(g) is “strictly enforced” and Plaintiff failed to 

“confer,” the order on the motion should be vacated, as the 

motion should have not have been granted, and Plaintiff, pro 

se, should have been offered an opportunity to respond or move 

for protective order. Therefore, the Order granting 

Plaintiff’s motion to compel should be vacated. 

C. The hard drive contains Defendant’s private tax and 
financial records, including those belonging to his 
wife and mother 

Next, Defendant’s hard drive contains personal financial 

documents, including seven years of tax returns, his mother’s 

life insurance policies, and other privileged financial 

account information, all of which have absolutely no bearing 

on or relevance to the instant case.  Because Defendant has 

used his hard drive for paying bills and shopping, it is 

likely that other confidential data exists as well. The 

Florida Supreme Court has expressly recognized that “the law 

in the state of Florida recognizes an individual’s legitimate 

expectation of privacy in financial institution records.” 

Winfield v. Div. of Pari-Mutuel Wagering, Dept. of Bus. 

Regulation, 477 So. 2d 544, 547 (Fla. 1985). Because 

disclosure of the hard drive would cause Defendant to deliver 

his personal, confidential financial documents belonging to 
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himself and third parties (his wife and mother), a protective 

order is required. 

D. The hard drive contains documents protected by the 
attorney-client and work-product privileges 

Next, the hard drive also contains documents protected by 

the attorney-client privilege. Pursuant to Florida law, a 

communication between an attorney and client is confidential 

“if it is not intended to be disclosed to third persons.” Fla. 

Stat. § 90.502(1)(c). Defendant has used his computer to send 

email to and from his previous and current attorney. Prior to 

retaining the undersigned, has been represented with a 

different attorney. Furthermore, since September 1, 2015, 

Defendant has used his computer to communicate with the 

undersigned.  These communications are strongly privileged.  

Additionally, Defendant also used his computer in 

preparing for his defense in the instant case. He used his 

computer for legal research and to take notes.  He has saved 

and downloaded articles and research that would benefit him in 

his defense.  Thus, he has accumulated several documents that 

constitute work product on his computer. If Plaintiff were to 

have access to his computer, it would have access to 

Defendant’s legal impressions through the course of the 

litigation, which is improper. 
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Even in situations where other objections may be waived, 

attorney-client and work-product privilege cannot be 

unilaterally waived. See, e.g., QBE Ins. Corp. v. Griffin, 

2:08-CV-949-MEF, 2009 WL 2913478, at *3 (M.D. Ala. 2009). 

E. The Hard Drive Contains Defendant’s wife’s 
Privileged Medical Information, and other 
information protected by the marital privilege  

Next, the hard drive contains privileged and private 

medical information belonging to Defendant’s wife. In Florida, 

a patient’s medical record is deemed confidential under the 

right to privacy clause contained in Article I, section 23 of 

the Florida Constitution. State v. Johnson, 814 So. 2d 390 

(Fla. 2002). Furthermore, Federal courts have long been 

mindful of preserving confidentiality of medical 

information.E.g., Farnsworth v. Procter and Gamble Co., 758 

F.2d 1545, 1547 (11th Cir. 1985). 

Florida Statutes provide certain protections to patients. 

See Fla. Stat. § 456.057. Specifically, section 456.057 

defines medical records as ones generated after “making any 

physical or mental examination of, or administering treatment 

or dispensing legend drugs to, any person,” and defines 

records custodian as any person or entity that obtained 

medical records from a records owner. Fla. Stat. § 456.057(1), 
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(3).  Although section 456.057(1) defines “records owner” only 

as healthcare practitioners or their employers, it follows 

from the Florida Constitution that patients themselves are 

owners of their medical records, and, in the instant case, 

Defendant is now a records custodian because he is retaining 

his wife’s medical records on his computer. 

The Florida Supreme Court had stated that a patient’s 

constitutional right to privacy of medical records may be 

protected by removing all identifying information from the 

records. See Amente v. Newman, 653 So. 2d 1030, 1033 (Fla. 

1995) (interpreting Fla. Stat. § 455.241, and holding that 

when notice cannot be given because the identity of the non-

party patients is unknown, redacting the records can protect 

patients’ privacy). However, in the instant case, redacting 

Ms. Bussa’s identity from the records at issue would not 

protect her identity, as it is known by Plaintiff that she is 

Defendant’s wife. Furthermore, there is no way to redact 

documents when imaging an entire hard drive. When a hard drive 

is imaged, all documents — in their entirety, with metadata 

intact — is delivered.  Such would give Plaintiff access to 

everything. 

Furthermore, in addition to medical records belonging to 

Defendant’s wife, the hard drive also contains communications 
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and documents protected under the marital privilege. 

Defendant’s private and personal communications and documents 

with his wife are wholly personal, private, and confidential, 

and not subject to disclosure. 

Finally, Plaintiff has absolutely no need for the medical 

records or communications at issue as they have absolutely no 

relevance to the issue of whether Defendant copied Plaintiff’s 

videos. Therefore, the hard drive should not be disclosed. 

F. The hard drives contain sensitive client information 

Next, discovery of the complete hard drive is improper 

because it contains private identifying information of other 

non-parties, as well as trade secrets. Defendant is an 

insurance agent. Although he does have an office, he sometimes 

works from home on his personal computer.  As such, his 

computer contains some personal client information that would 

identify some of his insurance clients, and this information 

is not subject to disclosure. Disclosure of this information 

would affect and impact these non-party individuals as well as 

Defendant’s employer, both of which should have an opportunity 

to move for protective order or to quash the discovery order. 
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III. Access should be restricted 

Finally, a less invasive method of production exists. 

Assuming that Plaintiff is seeking specific documents (i.e., 

assumedly, copies of Plaintiff’s videos) (even though 

Plaintiff only blanketly asked for a hard drive), Plaintiff is 

only entitled to restricted data. The Advisory Committee Notes 

to Rule 34(a) support restricted access to computer data. 

According to the Committee, “when the data can as a practical 

matter be made usable by the discovering party only through 

respondent’s devices, respondent may be required to use his 

devices to translate the data into usable form. In many 

instances, this means that respondent will have to supply a 

print-out of computer data.” Fed.R.Civ.P. 34(a) advisory 

committee’s note (1970 amend.) (cited by In re Ford Motor Co., 

345 F.3d at 1317).  As the advisory committee suggests, 

Defendant’s response to Plaintiff’s discovery request should 

be limited to a print-out of computer data, based on specific 

and relevant search queries defined by Plaintiff. Therefore, 

Defendant requests a protective order be entered, protecting 

Defendant from disclosure of his complete hard drive but 

instead limiting Plaintiff to submitting reasonable search 

terms for which Defendant will run search queries on his hard 

drive and provide a print-out of results to Plaintiff.  
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In the alternative, if a print-out is found to be 

insufficient, Defendant requests that the court require 

Plaintiff to specifically define reasonable search parameters 

it is interested in conducting, as agreed to by Defendant, and 

have a court appointed, third-party neutral expert conduct the 

search. Bank of Mongolia v. M & P Global Fin. Services, Inc., 

258 F.R.D. 514, 520 (S.D. Fla. 2009) (citing U & I Corp. v. 

Advanced Medical Design, Inc., 251 F.R.D. 667, 676–77 (M.D. 

Fla. 2008) (authorized use of independent computer expert to 

sample information on hard drives for responsive information); 

Antioch Co. v. Scrapbook Borders, Inc., 210 F.R.D. 645, 652-

653 (D.Minn.2002)  (setting forth procedure for independent 

expert to “mirror image” party’s hard drive to retrieve 

deleted files, as set forth in Playboy Enterprises, Inc. v. 

Welles, 60 F.Supp.2d 1050, 1054-55 (S.D. Cal. 1999)); Simon 

Property Group, L.P. v. mySimon, Inc., 194 F.R.D. 639, 641-42 

(S.D. Ind. 2000) (following basic structure for an independent 

expert paid by party requesting information to “mirror image” 

other party’s hard drives to identify deleted files, and 

following procedure set forth in Playboy Enterprises, Inc.)).  

In Bank of Mongolia, the court set up a procedure for 

Plaintiff to receive documents from Defendant’s computer hard 

drive by: ordering the to parties to agree on an independent 
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computer expert; ordering plaintiff to provide a list of 

search terms, with provision for defendant to object to the 

terms; ordering the expert to provide the results of the 

search terms to the Defendant and the court first, so that the 

defendant could review the documents for privileged 

information before providing the documents to the plaintiff. 

Such an order would eliminate Plaintiff’s access to 

Defendant’s hard drive and protect Defendant’s confidential 

and privileged information.  Therefore, in the alternative to 

allowing Defendant to perform his own search, Defendant 

requests the court draft a similar procedure to that outlined 

in Bank of Mongolia.    

WHEREFORE, Defendant, GREGORY WEAVER, respectfully 

requests that this Honorable Court vacate the order on 

Plaintiff’s motion to compel (DE44) and enter a protective 

order preventing Plaintiff from obtaining access to 

Defendant’s hard drive (and instead requiring Plaintiff to 

specify specific file names or search terms for Defendant to 

produce). 

 

GOOD-FAITH CERTIFICATE  

I, the undersigned attorney, hereby certify that, at the 

time of filing this motion, which was at about 11 p.m., I was 
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unable to confer with counsel for Plaintiff due to the late 

hour.  Therefore, I will “expeditiously” contact counsel for 

Plaintiff and, upon such conferring, will “supplement the 

motion promptly with a statement certifying whether or to what 

extent the parties have resolved the issue(s) presented in the 

motion.” See, e.g., Maronda Homes, Inc. of Florida v. 

Progressive Express Ins. Co., 6:14-CV-1287-ORL-31, 2015 WL 

77986, at *3 (M.D. Fla. 2015) (citing Local Rule 3.01(g)). 

Attorney for Plaintiff: 
 
/s/ Cynthia Conlin  
CYNTHIA CONLIN, ESQ.  
Florida Bar No. 47012  
Cynthia@cynthiaconlin.com 

 
 
 

ATTORNEY’S CERTIFICATE OF SERVICE 

I hereby certify that on September 1, 2015, I filed a 

copy of this document via CM/ECF, which shall serve copies on 

counsel for Plaintiff.  
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Attorneys for Defendant: 
 
Cynthia Conlin, P.A. 
1643 Hillcrest Street 
Orlando, Florida 32803-4809 
Tel. 407-965-5519/Fax 407-545-4397 
www.ConlinPA.com 

 
/s/ Cynthia Conlin, Esq.   
[X] CYNTHIA CONLIN, ESQ. 
Florida Bar No. 47012 
Cynthia@cynthiaconlin.com   
[ ] JENNIFER DAWN REED, ESQ. 
Florida Bar No. 104986 
Jennifer@cynthiaconlin.com   
Secondary Email for Service: 
Jeff@cynthiaconlin.com  
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