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 UNITED STATES BANKRUPTCY COURT 
 DISTRICT OF MINNESOTA 
 
In Re:         Chapter 7 
 
Paul Robert Hansmeier,      Bankruptcy No. 15-42460 

 
Debtor. 

 
 

UNITED STATES TRUSTEE’S RESPONSE TO EXPEDITED MOTION FOR RELIEF 
UNDER BANKRUPTCY RULE 9024 AND FED. R. CIV. P. 60(B) 

 
 

The United States Trustee responds to the chapter 7 trustee’s Expedited Motion for Relief 

Under Bankruptcy Rule 9024 and Fed. R. Civ. P. 60(b) as follows:   

1. On December 3, 2015, the court granted the United States Trustee’s motion to convert the 

debtor’s chapter 13 case to chapter 7.  (Order, #60.)   

2. On December 29, 2015, the court approved a stipulation entered into between the chapter 

7 trustee and Mr. Hansmeier.  (Order, #84.)  Pursuant to the stipulation, the court 

ordered that the chapter 13 trustee disburse funds paid to him by Mr. Hansmeier during 

the pendency of the chapter 13 case to Barbara May, counsel for Mr. Hansmeier at the 

time.  (Id.)  The order further directed Ms. May to “hold the funds until the parties have 

resolved their dispute via settlement or stipulated agreement, or by entry of an Order by 

this Court concerning the appropriate disposition of the assets.”  (Id. at ¶ 2.) 

3. On March 4, 2016, the chapter 7 trustee filed a motion to turn over the funds held by Ms. 

May.  (Not. of Hrg. & Mot. for Order Compelling Barbara May to Turn Over Estate 

Property, #119.)  The motion requested that Ms. May turn over the funds to the chapter 7 

trustee.  (See Proposed Order, #119.)  Mr. Hansmeier filed a response objecting to the 

motion to turn over on March 17, 2016.  (Response, #123.)  The court heard the motion 
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to turn over on March 23, 2016.  The next day, the court issued an order setting an 

evidentiary hearing for May 20, 2016, at 9:00 A.M.  (Order, #127.)  Notably, the court’s 

order directed the parties to “prepare, serve and file” various trial pleadings by May 13, 

2016, at 4:00 p.m.  (Id. at ¶ 4.)  The court further ordered that “[t]he dates fixed in this 

order are mandatory.  Deadlines shall not be extended except on motion and for good 

cause” and that “[f]ailure to timely comply with this order may result in the imposition of 

sanctions under Bankruptcy Rule 7016 and Fed. R. Civ. P. 16(f).”  (Id. at ¶¶ 8-9, 

emphasis supplied.) 

4. On May 13, 2016, Ms. May filed an expedited motion to withdraw as attorney of record.  

(Exigent Not. of Hrg. & Mot. to Withdraw as Attorney of Record, #135.)  No parties 

objected, and on May 17, 2016, the court granted Ms. May’s request to withdraw.  

(Order, #149.)  The court also ordered Ms. May to “turn over the $10,169.81 currently in 

her trust account to the chapter 7 trustee, who shall hold the funds in trust until further 

notice.”  (Id. at ¶ 3.) 

5. Also on May 13, 2016, the chapter 7 trustee timely filed his trial pleadings by the 

deadline set in the court’s prior order.  (See Witness List, Exhibit List, Trial Brief, 

Proposed Findings of Fact and Conclusions of Law, Stipulation, #136-141.) 

6. On May 16, 2016, without explanation, Mr. Hansmeier filed all of his trial pleadings late. 

(See Trial Brief, Witness and Exhibit List, Proposed Findings of Fact and Conclusions of 

Law, #143-145.)  The court took no action in response to Mr. Hansmeier’s tardy filings. 

7. On May 19, 2016, Matthew D. Swanson, counsel for the chapter 7 trustee, discussed the 

evidentiary hearing to be held the following day with Mr. Hansmeier.  (Decl. of Matthew 

D. Swanson, #155, at ¶ 6.)   

8. On May 20, 2016, Mr. Swanson arrived at the courthouse at approximately 8:50 a.m.  
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Mr. Swanson accompanied one of the witnesses, Ms. May, to the courtroom between 9:05 

and 9:15 a.m.  (Id. at ¶ 7-10.) 

9. The court convened the evidentiary hearing between 9:11 and 9:12 a.m. on May 20, 2016. 

(#160.)  Only Mr. Hansmeier was present in the courtroom for the hearing.  (Id.)  The 

court indicated that it had attempted to contact Mr. Swanson and the chapter 7 trustee to 

no avail.  (Id.)  The court then indicated that, barring an emergency identified by Mr. 

Swanson or the chapter 7 trustee, it would enter an order turning the funds over to Mr. 

Hansmeier.  (Id.)  

10. Mr. Hansmeier exited the courtroom after the evidentiary hearing, and passed Mr. 

Swanson as Mr. Swanson arrived for the evidentiary hearing.  (Decl. of Matthew D. 

Swanson, at ¶ 9.)  Apparently, Mr. Hansmeier made no effort to inform Mr. Swanson as 

to what had transpired in the courtroom, and he made no effort to inform the court’s staff 

that Mr. Swanson had arrived for the evidentiary hearing. 

11. When Mr. Swanson arrived in the courtroom, the court’s staff informed him that the court 

would be entering an order for the chapter 7 trustee to turn over the funds to the debtor.  

(Id. at ¶ 10.) 

12. On May 20, 2016, the court entered an order denying the chapter 7 trustee’s motion to 

turn over and ordering the chapter 7 trustee to turn over to Mr. Hansmeier the sum of 

$10,169.81.  (Order, #154.) 

13. For the reasons set forth in the accompanying memorandum of law, the United States 

Trustee agrees with the chapter 7 trustee that the court should vacate its order of May 20, 

2016.  An analysis of the relevant factors compels a finding of excusable neglect. 

14. In addition, the United States Trustee maintains that Mr. Hansmeier’s request for return 

of the funds in the chapter 7 trustee’s possession was not properly before the court.  The 
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court made a de facto ruling on the chapter 7 trustee’s motion to turn over on May 17, 

2016, when it ordered Ms. May to turn over the funds to the chapter 7 trustee.  Although 

none of the parties raised the issue at the time, the chapter 7 trustee’s motion to turn over, 

directed at Ms. May, was mooted by the court’s May 17, 2016 order.  And Mr. 

Hansmeier never initiated an adversary proceeding seeking return of the funds from the 

chapter 7 trustee.  No request for turnover directed at the chapter 7 trustee was pending 

before the court.  Thus, the court should have simply denied the chapter 7 trustee’s 

motion as moot.   

WHEREFORE, the United States Trustee requests that the court grant the chapter 7 

trustee’s Expedited Motion for Relief Under Bankruptcy Rule 9024 and Fed. R. Civ. P. 60(b).  

 
 
Dated: May 24, 2016     DANIEL M. MCDERMOTT 

United States Trustee 
Region 12 

 
/e/ Colin Kreuziger 
Colin Kreuziger 
Trial Attorney 
Office of U.S. Trustee 
MN Atty. No. 0386834 
1015 U.S. Courthouse 
300 South Fourth Street 
Minneapolis, MN 55415 
TELE: (612) 334-1350 
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 Verification 
 

I, Colin Kreuziger, Trial Attorney for the United States Trustee for the District of 
Minnesota, declare under penalty of perjury that the foregoing is true and correct according to the 
best of my knowledge, information and belief.   
 
 
Executed on: May 24, 2016     /e/ Colin Kreuziger 

Colin Kreuziger 
Trial Attorney 
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 UNITED STATES BANKRUPTCY COURT 
 DISTRICT OF MINNESOTA 
 
In Re:         Chapter 7 
 
Paul Robert Hansmeier,      Bankruptcy No. 15-42460 

 
Debtor. 

                                                                                            
 
 MEMORANDUM OF LAW 
                                                                                            
 
 The facts are as stated in the attached response.  For the sake of brevity, they are not 

reproduced here. 

ARGUMENT 

I. Rule 60(b) excuses the minor neglect of Mr. Swanson. 
 
 The Court should grant the chapter 7 trustee’s motion to vacate due to the inconsequential 

nature of the mistake involved.  Fed. R. Bankr. P. 9024 incorporates Fed. R. Civ. P. 60(b), 

which provides:  “(b) Grounds for Relief from a Final Judgment, Order, or Proceeding. On 

motion and just terms, the court may relieve a party or its legal representative from a final 

judgment, order, or proceeding for the following reasons:  (1) mistake, inadvertence, surprise, or 

excusable neglect.” Rule 60(b) “may be liberally construed to do substantial justice to allow 

parties to air meritorious claims in the absence of fault or prejudice.”  Kirwan v. Vanderwerf (In 

re Kirwan), 164 F.3d 1175, 1177 (8th Cir. 1999) (emphasis supplied).  The concept of excusable 

neglect “is understood to encompass situations in which the failure to comply with a filing 

deadline is attributable to negligence.”  Pioneer Inv. Services Co. v. Brunswick Assocs. Ltd. 

P’ship, 507 U.S. 380, 394 (1993).  “Whether a party’s neglect of a deadline is excusable is an 

equitable decision turning on ‘all relevant circumstances surrounding the party’s omission.’”  

Ceridian Corp. v. SCSC Corp., 212 F.3d 398, 403 (8th Cir. 2000) (quoting Pioneer, 507 U.S. at 

395).  “‘Although inadvertence, ignorance of the rules, or mistakes construing the rules do not 
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usually constitute excusable neglect, it is clear that excusable neglect . . . is a somewhat elastic 

concept and is not limited strictly to omissions caused by circumstances beyond the control of the 

movant.’”  Id. (quoting Pioneer, 507 U.S. at 392) (emphasis supplied).  The equitable factors to 

be considered include “‘the danger of prejudice to the debtor, the length of the delay and its 

potential impact on judicial proceedings, the reason for the delay, including whether it was 

within the reasonable control of the movant, and whether the movant acted in good faith.’”  Id. 

(quoting Pioneer, 507 U.S. at 395).   

In the bankruptcy context, the Court “may consider whether delay would prejudice the 

debtors or other creditors, the reason for the delay and its length and impact on efficient court 

administration, whether the creditors acted in good faith, whether clients should be penalized for 

counsel’s mistake or neglect, and whether claimants have a meritorious claim.”  Kirwan, 164 

F.3d at 1178-79 (emphasis supplied).  As discussed in detail below, careful consideration of 

these factors enumerated by the United States Supreme Court and the Eighth Circuit warrants 

granting the chapter 7 trustee’s motion to vacate the default judgment. 

A. Mr. Hansmeier will not be prejudiced if the default judgment is vacated. 

Mr. Hansmeier will not suffer any significant prejudice if the court’s order is vacated.  At 

most, Mr. Hansmeier will be forced to “block off another day from his busy calendar.”  (Mem. 

of Law, at 5.)  Mr. Hansmeier claims that this will result in “great expense to his practice” and 

that the prejudice would thus be “disproportionate in relation to the amount at issue in this 

matter.”  (Id.)  Mr. Hansmeier has not articulated why blocking off an additional day to try this 

case on the merits would result in “great expense to his practice.”  Nor has he provided an 

affidavit, verification, or any other evidence to support his claim.  Instead, this remains merely 

an assertion unsupported by any evidence. 

Moreover, Mr. Hansmeier could have avoided this dispute (and litigating this motion to 
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vacate) if he had simply conferred with Mr. Swanson on May 20, 2016 when he exited the 

courtroom.  The case could have been tried on its merits a mere fifteen minutes after the 

scheduled start time, and only three minutes after the court left the bench.  Instead, Mr. 

Hansmeier chose to exit the courthouse as quickly as possible to opportunistically capitalize on 

Mr. Swanson’s error.  In no small part, any prejudice that redounds to Mr. Hansmeier is directly 

traceable to his own actions. 

B. A minor error should not have significantly affected efficient court 
administration. 

 
Mr. Swanson’s error, while within his control, was insignificant.  The court and all 

parties to this dispute were well aware that the chapter 7 trustee intended to try his case.  Unlike 

Mr. Hansmeier, Mr. Swanson filed the chapter 7 trustee’s trial pleadings in a timely fashion.  

The parties discussed the trial on May 19, 2016. 

At the most, Mr. Swanson’s error should have resulted in a delay of approximately fifteen 

minutes.  In the context of a full-day trial, such a delay is insignificant.  As discussed above, 

Mr. Hansmeier’s decision to exit the courtroom without a word to Mr. Swanson also contributed 

to any delay. 

Finally, the chapter 7 trustee moved as quickly as possible to remedy the situation.  The 

motion to vacate was filed mere hours after the court entered its order.  And Mr. Swanson did 

appear for trial just three minutes after the court had left the bench.   

C. The chapter 7 trustee and creditors should not be penalized for a minor 
error. 

 
As it stands, the chapter 7 trustee must turn over in excess of $10,000.00 that would 

otherwise be available for distribution to Mr. Hansmeier’s creditors.  As the flurry of litigation 

surrounding the distribution of the proceeds from the sale of Mr. Hansmeier’s condo makes clear, 

no recovery for general unsecured creditors is guaranteed in this case.  Notably, this is at odds 
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with the representations that were made throughout the course of Mr. Hansmeier’s chapter 13 

case, including the representations made to support the expedited motion for the sale of the 

condo.  Thus, creditors will be directly harmed if the court does not vacate its order.   

The remedy of a default is simply disproportionate in this case.  Creditors should not see 

over $10,000.00 evaporate simply because Mr. Swanson was fifteen minutes late.  By way of 

comparison, Mr. Hansmeier filed all of his trial pleadings three days late.  He ignored the 

explicit requirements of the court’s trial order.  Yet the court excused Mr. Hansmeier’s delay 

without comment or consequence.  Under these circumstances, it is manifestly inequitable to 

impose the harsh sanction of default on the chapter 7 trustee when Mr. Hansmeier’s similar 

conduct goes unaddressed. 

D. Mr. Swanson acted in good faith. 
 
As discussed above, Mr. Swanson complied with the court’s trial order and filed all 

pleadings in a timely matter.  He calendared the evidentiary hearing at the wrong time and 

consequently was late.  He was present in the courtroom to try his case on May 20, 2016, and he 

filed the motion to vacate as expeditiously as possible to remedy his error.  There has been no 

suggestion that he failed to act in good faith. 

E. The chapter 7 trustee is likely to prevail. 

As set forth in the chapter 7 trustee’s trial brief, he is likely to prevail on the merits of his 

claim if he is permitted to present his case. 

 In the final analysis, the court should construe Rule 60(b) to do substantial justice and 

permit the case to be heard on its merits.  As Pioneer recognized, the concept of excusable 

neglect encompasses precisely the circumstances present in this case.  When those 

circumstances are properly considered, it is apparent that the court should grant the chapter 7 

trustee’s motion to vacate. 
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II. The motion to turn over was mooted by the court’s May 17, 2016 order. 

 The court’s order should be vacated for an additional reason:  its May 17 order 

effectively mooted the chapter 7 trustee’s motion to turn over.  The only motion before the court 

on May 20 was the trustee’s motion requesting that Ms. May turn over the funds in her 

possession.  But the court mooted the issue when it ordered Ms. May to turn over the funds to 

the chapter 7 trustee on May 17.  As a result, Ms. May was no longer in possession of the 

property at issue, and there was no further basis for the chapter 7 trustee’s motion.  See Brown v. 

Pyatt (In re Pyatt), 486 F.3d 423, 429 (8th Cir. 2007) (“[B]oth the bankruptcy code and precode 

practice dictate that an entity lacking present possession of property cannot be the subject of a 

motion to compel turnover.”). 

As to Mr. Hansmeier’s “request” for turnover, Fed. R. Bankr. P. 7001(1) provides that “a 

proceeding to recover money or property, other than a proceeding to compel the debtor to deliver 

property to the trustee, or a proceeding under §554(b) or §725 of the Code, Rule 2017, or Rule 

6002” is an adversary proceeding.  Mr. Hansmeier’s request for return of the funds from the 

chapter 7 trustee falls into this category.  And Mr. Hansmeier never initiated an adversary 

proceeding seeking the return of the funds from the chapter 7 trustee. 

 Thus, the court could not properly order the turnover of the funds from the chapter 7 

trustee to Mr. Hansmeier because that issue was not before the court.  The extent of any default 

that could properly have been imposed on the chapter 7 trustee was an order denying his motion 

as moot.    

[REMAINDER OF PAGE INTENTIONALLY BLANK]
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CONCLUSION 

 All of the Pioneer factors weigh in favor of granting the chapter 7 trustee’s motion to 

vacate the default judgment, and equity demands the same result.  In the alternative, the chapter 

7 trustee’s motion to turn over was rendered moot by the Court’s May 17 order, and Mr. 

Hansmeier has not initiated an adversary proceeding for recovery of the funds from the chapter 7 

trustee.  Thus, Mr. Hansmeier’s request for turnover of the funds was not properly before the 

court.  Consequently, the Court should grant the chapter 7 trustee’s motion to vacate. 

 
 
DANIEL M. MCDERMOTT 
United States Trustee 
Region 12 

 
 
DATED: May 24, 2016          By:/e/ Colin Kreuziger 

Colin Kreuziger 
Trial Attorney 
MN Atty. No. 0386834 
1015 U.S. Courthouse 
300 South Fourth Street  
Minneapolis, MN  55415 
612-334-1350 
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 UNITED STATES BANKRUPTCY COURT 
 DISTRICT OF MINNESOTA 
 
 
In Re:         Chapter 7 
 
Paul Robert Hansmeier,      Bankruptcy No. 15-42460 

 
Debtor. 

                                                                                            
 
 ORDER 
                                                                                            
 

The chapter 7 trustee’s Expedited Motion for Relief Under Bankruptcy Rule 9024 and 

Fed. R. Civ. P. 60(b) came before the Court.  For reasons stated orally and recorded in open 

court, 

IT IS ORDERED:    

1. The court’s order of May 20, 2016, docket entry no. 134, is vacated.   

 

 
Dated:                                                      

Kathleen H. Sanberg 
United States Bankruptcy Judge 
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UNITED STATES BANKRUPTCY COURT 
DISTRICT OF MINNESOTA 

 
 
In Re:         Chapter 7 
 
Paul Robert Hansmeier,      Bankruptcy No. 15-42460 

 
Debtor. 

  
 
 UNSWORN CERTIFICATE OF SERVICE 
  
 

I, Colin Kreuziger, declare under penalty of perjury, that on May 24, 2016, I served 

copies of the U.S. Trustee’s Response to Expedited Motion for Relief Under Bankruptcy Rule 

9024 and Fed. R. Civ. P. 60(b), Verification, and Memorandum of Law upon the following 

individuals via either the Court's CM/ECF system and/or first class mail postage pre-paid:   

Via Mail 
 
Paul Hansmeier 
100 3rd Ave S 
Suite 3201 
Minneapolis, MN 55401  
 
Via CM/ECF 
 
David M. Burns:  dave@daveburnslaw.com 
 
Gregory A Burrell:  cmecfjzkmn@ch13mn.com 
 
Sam Calvert:   calcloud@gmail.com, 

calcloud1@gmail.com;calvert.sam@gmail.com 
 
Michael R Fadlovich:  michael.fadlovich@usdoj.gov 
 
Paul A Godfread:  paul@godfreadlaw.com 
 
Colin Kreuziger:  Colin.Kreuziger@usdoj.gov, Nissa.L.Atkinson@usdoj.gov 
 
Adine S. Momoh:  adine.momoh@stinsonleonard.com, 

rebecca.ostlund@stinsonleonard.com 
 
Randall L. Seaver:  rseaver@fssklaw.com, rseaver@ecf.epiqsystems.com 
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Randall L. Seaver:  rseaver@fssklaw.com 
 
Edward P. Sheu:  esheu@bestlaw.com, cstrom@bestlaw.com 
 
Matthew D. Swanson:  mswanson@fssklaw.com 
 
Jason E. Sweet:  jsweet@boothsweet.com, info@boothsweet.com 
 
US Trustee:   ustpregion12.mn.ecf@usdoj.gov 
 
 
 
 
Executed on:  May 24, 2016     /e/ Colin Kreuziger 
        Colin Kreuziger 

 Office of the United States Trustee 
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